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Proposal for a

DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

AMENDING COUNCIL DIRECTIVE 89/552/EEC

on the coordination of certain provisionslaid down by law, regulation or administrative

action in Member States concerning the pursuit of television broadcasting activities

Text with relevance for the EEA

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular Articles
47(2) and 55 thereof,

Having regard to the proposal from the Commission’,

Having regard to the opinion of the European Economic and Social Committee?,

Having regard to the opinion of the Committee of the Regions®,

Acting in accordance with the procedure laid down in Article 251 of the Treaty*,

Whereas;

(1)

)

Directive 89/552/EEC coordinates certain provisions laid down by law, regulation or
administrative action in Member States concerning the pursuit of broadcasting
activities. However, new technologies in the transmission of audiovisual media
services call for adaptation of the regulatory framework to take account of the impact
of structural change and technological developments on business models, especially
the financing of commercial broadcasting, and to ensure optimal conditions of
competitiveness for Europe’s information technologies and its media industries and
services.

The laws, regulations and administrative measures in Member States concerning the
pursuit of television broadcasting activities are aready coordinated by Directive
89/552/ECC, whereas the rules applicable to activities such as on-demand audiovisual
media services contain disparities, some of which may impede the free movement of
these services within the European Union and may distort competition within the
common market. In particular, Article 3(4) of Directive 2000/3L/EC provides that
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©)

(4)

(5)

(6)

(7)

(8)

Member States may derogate from the country of origin principle for specific public
policy reasons.

The importance of audiovisual media services for societies, democracy and culture
justifies the application of specific rules to these services.

Traditional audiovisual media services and emerging on-demand services offer
significant employment opportunities in the Community, particularly in small and
medium-sized enterprises, and stimulate economic growth and investment.

Lega uncertainty and a non-level playing field exist for European companies
delivering audiovisual media services as regards the legal regime governing emerging
on-demand services, it is therefore necessary, both to avoid distortions of competition
and to improve legal certainty, to apply at least a basic tier of coordinated rules to all
audiovisua media services.

The Commission has adopted a Communication on the future of European regulatory
audiovisual policy®, in which it stresses that regulatory policy in the sector has to
safeguard certain public interests, such as cultural diversity, the right to information,
the protection of minors and consumer protection, now and in the future.

The Commission has adopted the initiative “i2010: European Information Society”® to
foster growth and jobs in the information society and media industries. 12010 is a
comprehensive strategy designed to encourage the development of the digital
economy, against the background of the convergence of information and media
services, networks and devices, by modernising and deploying al EU policy
instruments. regulatory instruments, research and partnerships with industry. The
Commission has committed itself to creating a consistent internal market framework
for the information society and media services by modernising the legal framework for
audiovisual services, starting with a Commission proposal in 2005 to modernise the
Television without Frontiers Directive.

On 6 September 2005, the European Parliament adopted a Resolution on the
application of Articles 4 and 5 of Directive 89/552/EEC, as amended by Directive
97/36/EC, for the period 2001-2002 (Weber Report)’. This Resolution calls for the
adaptation of the existing Television without Frontiers Directive to structural changes
and technological developments while fully respecting its underlying principles, which
remain valid. In addition, it in principle supports the general approach of basic rules
for al audiovisual media services and additiona rules for linear (“broadcasting”)
services.

Communications from the Commission to the Council, the European Parliament, the European
Economic and Social Committee and the Committee of the Regions. The future of European regulatory
audiovisual policy, COM(2003) 784, 15.12.2003.

Communications from the Commission to the Council, the European Parliament, the European
Economic and Social Committee and the Committee of the Regions. “i2010 — A European Information
Society for growth and employment”, COM (2005) 229, 1.6.2005.

European Parliament resolution on the application of Articles 4 and 5 of Directive 89/552/EEC
(“Television without Frontiers’), as amended by Directive 97/36/EC, for the period 2001-2002, A6-
0202/2005.
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(9)

(10)

(11)

(12)

(13)

(14)

(15)
(16)

17

This Directive enhances compliance with fundamental rights and is fully in line with
the principles recognised by the Charter of Fundamental Rights of the European
Union, in particular Article 11 thereof. In this regard, this Directive does not in any
way prevent Member States from applying their constitutional rules relating to
freedom of the press and freedom of expression in the media.

Because of the introduction of a minimum set of harmonised obligationsin Articles 3c
to 3h and in the areas harmonised in this Directive Member States can no longer
derogate from the country of origin principle with regard to protection of minors and
fight against any incitement to hatred on grounds of race, sec, religion or nationality,
and violation of human dignity concerning individual persons or protection of
consumers as provided in Article 3 (4) of Directive 2000/31/EC of the European
Parliament and the Council®.

Directive 2002/21/EC of the European Parliament and the Council® according to its
Article 1(3) is without prejudice to measures taken at Community or national level, to
pursue general interest objectives, in particular relating to content regulation and
audiovisual policy.

No provision of this Directive should require or encourage Member States to impose
new systems of licensing or administrative authorisation on any type of media.

The definition of audiovisual media services covers al audiovisual mass-media
services, whether scheduled or on-demand. However, its scope is limited to services as
defined by the Treaty and therefore covers any form of economic activity, including
that of public service enterprises, but does not cover non-economic activities, such as
purely private websites.

The definition of audiovisua media services covers mass media in their function to
inform, entertain and educate, but excludes any form of private correspondence, such
as e-mails sent to a limited number of recipients. The definition aso excludes all
services not intended for the distribution of audiovisua content, i.e. where any
audiovisual content is merely incidental to the service and not its principal purpose.
Examples include websites that contain audiovisual elements only in an ancillary
manner; such as animated graphical elements, small advertising spots or information
related to a product or non-audiovisual service.

This Directive does not cover electronic versions of newspapers and magazines.

The term “audiovisua” refers to moving images with or without sound, so includes
silent films but does not cover audio transmission or radio.

The notion of editorial responsibility is essential for defining the role of the media
service provider and thereby for the definition of audiovisual media services. This
Directive is without prejudice to the liability exemptions established in Directive
2000/3V/EC.

OJL 178, 17.07. 2000, p 1.
OJL 108, 24.04. 2002, p 33.
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(18)

(19)

(20)

(21)

(22)

(23)

(24)

In addition to advertising and teleshopping, the wider definition of audiovisua
commercial communication is introduced. It comprises moving images with or
without sound which accompany audiovisual media services and are designed to
promote, directly or indirectly, the goods, services or image or a natural or legal entity
pursuing an economic activity and therefore it does not include public service
announcements and charity appeal's broadcast free of charge.

The country of origin principle remains the core of this Directive, asit is essentia for
the creation of an internal market. This principle must therefore be applied to al
audiovisual media services in order to ensure legal certainty for media service
providers as the necessary basis for new business models and the deployment of these
services. It is also essential in order to ensure the free flow of information and
audiovisual programmes in the internal market.

Technological developments, especially with regard to digital satellite programmes,
mean that subsidiary criteria need to be adapted in order to ensure suitable regulation
and effective implementation and to give players genuine power over the content of an
audiovisua content service.

As this Directive concerns services offered to the general public in the European
Union, it should apply only to audiovisual media services that can be received directly
or indirectly by the public in one or more Member States with standard consumer
equipment. The definition of “standard consumer equipment” should be left to the
competent national authorities.

Articles 43 to 48 of the Treaty lay down the fundamental right to the freedom of
establishment. Therefore, audiovisua media service providers are in general free to
choose the Member States where they are established. The European Court of Justice
has also emphasised that “the Treaty does not prohibit an undertaking from exercising
the freedom to provide services if it does not offer services in the Member State in
which it is established” *°.

Member States must be able to apply stricter rules in the fields coordinated by this
Directive to media service providers under their jurisdiction. To ensure that such rules
are not circumvented, the codification of the case law of the European Court of
Justice™, combined with a more efficient procedure, is an appropriate solution that
takes account of Member State concerns without calling into question the proper
application of the country of origin principle.

Under this Directive, notwithstanding the application of the country of origin
principle, Member States may still take measures that restrict the freedom of
movement of television broadcasting, but only under certain conditions listed in
Article 2a of this Directive and following the procedure laid down in this Directive.
However, the European Court of Justice has consistently held that any restriction of

10

11

Case C-56/96 VT4, paragraph 22; Case C-212/97 Centros v. Erhvervs-og Selskabsstyrelsen; see also:
Case C-11/95 Commission v Kingdom of Belgium and Case C-14/96 Paul Denuit.

Case C-212/97 Centros v. Erhvervs-og Sel skabsstyrelsen; Case C-33/74 VVan Binsbergen v Bestuur van
de Bedrijfsvereniging; Case C-23/93 TV 10 SA v. Commissariaat voor de Media, paragraph 21.
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(25)

(26)

(27)

(28)

(29)

the freedom to provide services, such as any derogation from a fundamental principle
of the Treaty, must be interpreted restrictively™.

In its Communication to the Council and the European Parliament on Better
Regulation for Growth and Jobs in the European Union™ the Commission stressed that
a careful analysis on the appropriate regulatory approach, in particular whether
legidation is preferable for the relevant sector and problem, or whether alternatives
such as co-regulation or self regulation should be considered. For co-regulation and
self-regulation, the Interinstitutional Agreement on Better Law-making™* provides
agreed definitions, criteria and procedures. Experience showed that co- and self-
regulation instruments implemented in accordance with different legal traditions of
Member States can play an important role in delivering a high level of consumer
protection.

Entertainment rights for events of public interest may be acquired by broadcasters on
an exclusive basis. However, it is essential to promote pluralism through the diversity
of news production and programming across the European Union and to respect the
principles recognised by Article 11 of the Charter of Fundamental Rights of the
European Union.

Therefore, in order to safeguard the fundamental freedom to receive information and
to ensure that the interests of viewers in the European Union are fully and properly
protected, those exercising exclusive rights concerning an event of public interest
should grant other broadcasters and intermediaries, where they are acting on behalf of
broadcasters, the right to use short extracts for the purposes of general news
programming on fair, reasonable and non-discriminatory terms taking due account of
exclusive rights. Such terms should be communicated in a timely manner before the
event of public interest takes place to give others sufficient time to exercise such a
right. Asageneral rule, such short extracts should not exceed 90 seconds.

Non-linear services are different from linear services with regard to choice and control
the user can exercise and with regard to the impact they have on society™. This
justifies imposing lighter regulation on non-linear services, which only have to comply
with the basic rules provided for in Articles 3c to 3h.

Because of the specific nature of audiovisual media services, especially the impact of
these services on the way people form their opinions, it is essential for users to know
exactly who is responsible for the content of these services. It is therefore important
for Member States to ensure that media service providers make easily, directly and
permanently accessible the necessary information on who has editorial responsibility
for the content. It is for each Member State to decide the practical details as to how
this objective can be achieved without prejudice to any other relevant provisions of
Community law.

12

13
14
15

Case C-355/98 Commission v Belgium [2000] ECR 1-1221, paragraph 28; Case C-348/96 Calfa [1999]
ECR 1-0011, paragraph 23.

COM (2005) 97 final

0JC321,31.12.2003,p 1

See e.g. Case C- 89/04, Mediakabel
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(30)

(31)

(32)

(33)

(34)

(35

(36)

(37)

(39)

In accordance with the principle of proportionality, the measures provided for in this
Directive are strictly limited to the minimum needed to achieve the objective of the
proper functioning of the internal market. Where action at Community level is
necessary, and in order to guarantee an area which is truly without internal frontiers as
far as audiovisual media services are concerned, the Directive must ensure a high level
of protection of objectives of general interest, in particular the protection of minors
and human dignity.

Harmful content and conduct in audiovisual media services continue to be a concern
for law-makers, industry and parents. There will also be new challenges, especially in
connection with new platforms and new products. It is therefore necessary to introduce
rules to protect the physical, mental and moral development of minors as well as
human dignity in al audiovisual media services and in audiovisua commercial
communication.

Measures taken to protect minors and human dignity must be carefully balanced with
the fundamental right to freedom of expression as laid down in the Charter on
Fundamental Rights of the European Union. The aim of these measures should thus be
to ensure an adequate level of protection of minors especially with regard to non-linear
services but not to ban adult content as such.

None of the provisions of this Directive that concern the protection of minors and
public order necessarily requires that the measures in question be implemented
through prior control of audiovisual media services.

Article 151(4) of the Treaty requires the Community to take cultural aspects into
account in its action under other provisions of this Treaty, in particular in order to
respect and to promote the diversity of its cultures.

Non-linear audiovisual media services have the potential to partialy replace linear
services. Accordingly, they should were practicable promote the production and
distribution of European works and thus actively contribute to the promotion of
cultural diversity. It will be important to regularly re-examine the application of the
provisions relating to the promotion of European works by audiovisual media services.
Within the framework of the reports set out in Article 3f paragraph 3, Member States
shall also take into account notably the financial contribution by such services to the
production and rights acquisition of European works ; the share of European works in
the catalogue of audiovisual media services as well as in the effective users
consumption of European works proposed by such services.

When implementing the provisions of Article 4 of Directive 89/552/ECC as amended,
Member States should make provision for broadcasters to include an adequate share of
co-produced European works or of European works of non-domestic origin.

It is important to ensure that cinematographic works are transmitted within periods
agreed between right holders and audiovisual media service providers.

The availability of non-linear services increases the choice of the consumer. Detailed
rules governing audiovisual commercial communication for non-linear services thus
appear neither to be justified nor to make sense from a technical point of view.
Nevertheless, all audiovisual commercial communication should respect not only the
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(39)

(40)

(41)

(42)

(43)

identification rules but also abasic tier of qualitative rulesin order to meet clear public
policy objectives.

As has been recognised by the Commission in its Interpretative Communication on
certain aspects of the provisions on advertising in the “Television without frontiers’
Directive, the development of new advertising techniques and marketing innovations
has created new effective opportunities for commercial communications in traditional
broadcasting services, potentialy enabling them to better compete on a level playing
field with on-demand innovations'™. This Interpretative Communication remains valid
to the extent that it refers to provisions of the Directive that are unaffected by the
amending Directive.

Commercial and technological developments give users increased choice and
responsibility in their use of audiovisual media services. To remain proportionate with
the goals of general interest, regulation must allow a certain degree of flexibility with
regard to linear audiovisual media services. the separation principle should be limited
to advertising and teleshopping, product placement should be allowed under certain
circumstances and some quantitative restrictions should be abolished. However, where
product placement is surreptitious, it should be prohibited. The separation principle
should not prevent the use of new advertising techniques.

Apart from the practices that are covered by the present Directive, Directive 2005/29
applies to unfair commercial practices, such as misleading and aggressive practices
occurring in audiovisual media services. Moreover, as Directive 2003/33, which
prohibits advertising and sponsorship for cigarettes and other tobacco products in
printed media , information society services and radio broadcasting, is without
prejudice to Council Directive 89/552/EEC of 3 October 1989 on the coordination of
certain provisions laid down by law, regulation or administrative action in Member
States concerning the pursuit of television broadcasting activities, in view of the
specia characteristics of audiovisual media services, the relation between Directive
2003/33/EC and Directive 89/552/EEC should remain the same after the entry into
force of the present Directive. Article 88 Paragraph 1 of Directive 2001/83/EC'” which
prohibits advertising to the general public of certain medicine products applies, as
provided in Paragraph 5 of the same Article, without prejudice to Article 14 of
Directive 89/552/EEC; the relation between Directive 2001/83/EC and Directive
89/552/EEC should remain the same after the entry into force of the present Directive.

As the increase in the number of new services has led to a greater choice for viewers,
detailed regulation with regard to the insertion of spot advertising with the aim of
protecting viewers is no longer justified. While the Directive does not increase the
hourly amount of admissible advertising, it gives flexibility to broadcasters with
regard to itsinsertion where this does not unduly impede the integrity of programmes.

The Directiveisintended to safeguard the specific character of the European television
landscape and therefore limits possible interruptions for cinematographic works and

16
17

0JC 102, 28.04.2004, p. 2

As amended last by Directive 2004/27/EC of the European Parliament and of the Council of 31 March
2004 amending Directive 2001/83/EC on the Community code relating to medicinal products for human
use; Official Journal L 136, 30/4/2004 p. 34 - 57
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(44)

(45)

(46)

(47)

films made for television as well as for some categories of programmes that still need
specific protection.

The limitation on the amount of daily advertising was largely theoretical. The hourly
limit is more important since it also applies during prime time. Therefore the daily
limit should be abolished, while the hourly limit should be maintained for advertising
and teleshopping spots;, also the quantitative restrictions on the time allowed for
teleshopping or advertising channels seem no longer justified given increased
consumer choice. However, the limit of 20% of advertising per clock hour remains
applicable, except for more time consuming forms of advertisng such as
telepromotions and teleshopping windows that require more time on account of their
inherent characteristics and method of presentation®.

Surreptitious advertising is a practice prohibited by this Directive because of its
negative effect on consumers. The prohibition of surreptitious advertising does not
cover |legitimate product placement within the framework of this Directive.

Product placement is a reality in cinematographic works and in audiovisual works
made for television, but Member States regulate this practice differently. To ensure a
level playing field, and thus enhance the competitiveness of the European media
industry, it is necessary to adopt rules for product placement. The definition of product
placement introduced here covers any form of audiovisual commercial communication
consisting of the inclusion of or reference to a product, a service or the trade mark
thereof so that it is featured within a programme, normally in return for payment or for
similar consideration. It is subject to the same qualitative rules and restrictions
applying to advertising.

Regulators should be independent from national governments as well as from
audiovisual media service providers in order to be able to carry out their work
impartially and transparently and to contribute to pluralism. Close cooperation among
national regulatory authorities and the Commission is necessary to ensure the correct
application of this Directive,

HAVE ADOPTED THIS DIRECTIVE:

Article 1

Directive 89/552/EEC™ is hereby amended as follows:

(1) Thetitleisreplaced by the following:

“Directive [No] of the European Parliament and of the Council on the coordination of certain
provisions laid down by law, regulation or administrative action in Member States concerning
the provision of audiovisua media services (Audiovisual Media Services Directive)”.
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Cases Reti Televisive Italiane SpA (RTI) C-320/94; Radio Torre C-328/94; Rete A Srl C-329/94;
Vallau Italiana Promomarket Srl C_337/94; Radio Italia Solo Musica Srl and Others C-338/94 and
GETE Srl C_339/94 v Ministero delle Poste e Telecomunicazioni, ECR [-06471

OJ L 298, 17.10.1989, p.23. Directive as last amended by Directive 97/36/EC, OJ L 202, 30.7.1997,
p.60.
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(2) Article 1isreplaced by the following:

“Article 1

For the purpose of this Directive:

(@

(b)

(©)

(d)
(€)

(f)

(9)

(h)

‘audiovisual media service’ means a service as defined by Articles 49
and 50 of the Treaty the principa purpose of which is the provision of
moving images with or without sound, in order to inform, entertain or
educate, to the general public by electronic communications networks
within the meaning of Article 2(a) of Directive 2002/21/EC of the
European Parliament and of the Council %;

‘media service provider’ means the natural or legal person who has
editorial responsibility for the choice of the audiovisual content of the
audiovisual media service and determines the manner in which it is
organised;

‘television broadcasting’ or ‘television broadcast’ mean a linear
audiovisual media service where a media service provider decides
upon the moment in time when a specific programme is transmitted
and establishes the programme schedule;

‘broadcaster’ means provider of linear audiovisual media services;

‘non-linear service’ means an audiovisual media service where the
user decides upon the moment in time when a specific programme is
transmitted on the basis of a choice of content selected by the media
service provider;

‘audiovisual commercial communication’ means moving images with
or without sound which accompany audiovisual media services and
are designed to promote, directly or indirectly, the goods, services or
image of a natural or legal entity pursuing an economic activity;

‘television advertising’ means any form of announcement broadcast
whether in return for payment or for similar consideration or broadcast
for self-promotional purposes by a public or private undertaking in
connection with a trade, business, craft or profession in order to
promote the supply of goods or services, including immovable
property, rights and obligations, in return for payment;

‘surreptitious advertising means the representation in words or
pictures of goods, services, the name, the trade mark or the activities
of a producer of goods or a provider of services in programmes when
such representation is intended by the broadcaster to serve advertising
and might mislead the public as to its nature. Such representation is
considered to be intentional in particular if it is done in return for
payment or for similar consideration;

20

OJL 108, 24.04.2002, p. 33.
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(1) ‘sponsorship’ means any contribution made by a public or private
undertaking not engaged in providing audiovisual media servicesor in
the production of audio-visual works, to the financing of audiovisual
media services, with a view to promoting its name, its trade mark, its
image, its activities or its products;

) ‘teleshopping’ means direct offers broadcast to the public with a view
to the supply of goods or services, including immovable property,
rights and obligations, in return for payment.

(k)  ‘product placement’ means any form of audiovisual commercial
communication consisting of the inclusion of or reference to a
product, a service or the trade mark thereof so that it is featured within
audiovisual media services, normally in return for payment or for
similar consideration.”

(3) Article 2 isamended as follows:

(@) In paragraph 1, the expression “television broadcasts transmitted by broadcasters’ is
replaced by the expression “audiovisual media services transmitted by media service
providers’ and the expression “broadcasts’ is replaced by the expression “audiovisual media
services’;

(b) In paragraph 2, the word “broadcasters’ is replaced by the expression “media service
providers’;

(c) In paragraph 3, the word “broadcaster” is replaced by the expression “media service
provider”; the expression “editorial decision about programme schedules’ is replaced by the
expression “editorial decision about the audiovisual media service”; the expression “television
broadcasting activity” is replaced by the expression “audiovisual media service activity” and
the expression “where it first began broadcasting” is replaced by the expression “where it first
began its activity”, the expression “decisions on programme schedules’ is replaced by
“decisions on audiovisual media service”.

(d) Paragraph 4 is replaced by the following:

“4, Media service providers to whom the provisions of paragraph 3 are not applicable shall be
deemed to be under the jurisdiction of aMember State in the following cases:

(@) they use asatellite up-link situated in that Member State;

(b) athough they do not use a satellite up-link situated in a Member State, they use a satellite
capacity appertaining to that Member State.”

(e) In paragraph 5, the word “broadcaster” is replaced by the expression “media service
provider” and “Article 52" isreplaced by “Article 43”.

(f) Paragraph 6 is replaced by the following:

“6. This Directive does not apply to audiovisua media services intended exclusively for
reception in third countries and which are not received with standard consumer equipment
directly or indirectly by the public in one or more Member States.”
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(9) Thefollowing new paragraphs 7, 8, 9 and 10 are added:

“7. A Member State may, in order to prevent abuse or fraudulent conduct, adopt appropriate
measures against a media service provider established in another Member State that directs all
or most of its activity to the territory of the first Member State. This shall be proven on a case
by case basis by the first Member State.

8. Member States may take measures pursuant to paragraph 7 only if al of the following
conditions are met:

(a) Thereceiving Member State asks the Member State in which the media service provider is
established to take measures;

(b) the latter Member State does not take such measures;

(c) the first Member State notifies the Commission and the Member State in which the media
service provider is established of itsintention to take such measures and

(d) the Commission decides that the measures are compatible with Community law.

9. Any measures pursuant to paragraph 7 shall be objectively necessary, applied in a non-
discriminatory manner, be suitable for attaining the objectives which they pursue and may not
go beyond what is necessary to attain them.

10. The Commission shall decide within three months following notification under paragraph
8. If the Commission decides that the measures are incompatible with Community law, the
Member State in question shall refrain from taking the proposed measures.”

(4) Article 2ais amended as follows:
(a) Paragraph 1 isreplaced by the following:

“1. Member States shall ensure freedom of reception and shall not restrict retransmissions on
their territory of audiovisual media services from other Member States for reasons which fall
within the fields coordinated by this Directive.”

(b) In paragraph 2 “Article 22a’ isreplaced by “Article 3e”.
(5) Article 3isreplaced by the following:
“Article 3

1. Member States shall remain free to require media service providers under their jurisdiction
to comply with more detailed or stricter rulesin the areas covered by this Directive.

2. Member States shall, by appropriate means, ensure, within the framework of their
legislation, that media service providers under their jurisdiction effectively comply with the
provisions of this Directive.

3. Member States shall encourage co-regulatory regimes in the fields coordinated by this
Directive. These regimes shall be such that they are broadly accepted by the main
stakeholders and provide for effective enforcement.
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(6) Thefollowing Articles 3b to 3h are inserted:
“Article 3b

1. Member States shall ensure that, for the purposes of short news reports, broadcasters
established in other Member States are not deprived of access on a fair, reasonable and non-
discriminatory basis to events of high interest to the public which are transmitted by a
broadcaster under their jurisdiction.

2. Short news reports may be chosen freely by the broadcasters from the transmitting
broadcaster’ s signal with at least the identification of their source.

Article 3c

Member States shall ensure that audiovisual media service providers under their jurisdiction
shall make easily, directly and permanently accessible to the recipients of the service at least
the following information:

@ the name of the media service provider;
(b) the geographic address at which the media service provider is established,;

(©) the details of the media service provider, including his electronic mail address or
website, which allow him to be contacted rapidly in a direct and effective manner;

(d)  where applicable, the competent regulatory authority.

Article 3d

Member States shall take appropriate measures to ensure that audiovisual media services
under their jurisdiction are not made available in such a way that might seriously impair the
physical, mental or moral development of minors.

Article 3e

Member States shall ensure by appropriate means that audiovisual media services and
audiovisual commercial communications provided by providers under their jurisdiction do not
contain any incitement to hatred based on sex, racial or ethnic origin, religion or belief,
disability, age or sexual orientation.

Article 3f

1. Member States shall ensure that media service providers under their jurisdiction promote,
where practicable and by appropriate means, production of and access to European works
within the meaning of Article 6.

2. Member States shall ensure that media service providers under their jurisdiction do not
transmit cinematographic works outside periods agreed with the rights holders.

3. Member States shall report to the Commission, no later than the end of the fourth year after
adoption of this Directive and every three years thereafter on the implementation of the
measure set out in paragraph 1.
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4. The Commission shall, on the basis of the information provided by Member States, report
to the European Parliament and the Council on the application of paragraph 1, taking into
account the market and technological developments.

Article 3g

Member States shall ensure that audiovisual commercial communications provided by
providers under their jurisdiction comply with the following requirements:

(a) audiovisual commercial communications must be clearly identifiable as such. Surreptitious
audiovisual commercial communication shall be prohibited;

(b) audiovisual commercial communications must not use subliminal techniques;
(c) audiovisual commercial communications must not:
(i)  include any discrimination on grounds of race, sex, or nationality;
(i) beoffensiveto religious or political beliefs;
(iif)  encourage behaviour prejudicial to health or to safety;
(iv) encourage behaviour prejudicial to the protection of the environment.

(d) all forms of audiovisual commercial communications and teleshopping for cigarettes and
other tobacco products shall be prohibited;

(e) audiovisual commercial communications for alcoholic beverages must not be aimed at
minors and may not encourage immoderate consumption of such beverages,

(f) audiovisual commercial communications must not cause moral or physical detriment to
minors. Therefore they shall not directly exhort minors to buy a product or service by
exploiting their inexperience or credulity, directly encourage them to persuade their parents or
others to purchase the goods or services being advertised, exploit the special trust minors
place in parents, teachers or other persons, or unreasonably show minors in dangerous
situations.

Article 3h

1. Audiovisual media services that are sponsored or that contain product placement shall meet
the following requirements:

(a) the scheduling, where appropriate, and the content of such audiovisual media services may
in no circumstances be influenced in such a way as to affect the responsibility and editoria
independence of the media service provider;

(b) they must not directly encourage the purchase or rental of goods or services, in particular
by making special promotional references to those goods or services,

(c) viewers must be clearly informed of the existence of a sponsorship agreement and/or the
existence of product placement. Sponsored programmes must be clearly identified as such by
the name, logo and/or any other symbol of the sponsor such as a reference to its product(s) or
service(s) or a distinctive sign thereof in a appropriate way for programmes at the beginning,

EN



EN

during and/or the end of the programmes. Programmes containing product placement must be
appropriately identified at the start of the programme in order to avoid any confusion on the
part of the viewer.

2. Audiovisual media services must not be sponsored by undertakings whose principal activity
is the manufacture or sale of cigarettes and other tobacco products. Further, audiovisual media
services must not contain placement of tobacco products or cigarettes or product placement
from undertakings whose principal activity is the manufacture or sale of cigarettes and other
tobacco products.

3. The sponsorship of audiovisua media services by undertakings whose activities include the
manufacture or sale of medicinal products and medical treatment may promote the name or
the image of the undertaking but may not promote specific medicina products or medical
treatments available only on prescription in the Member State within whose jurisdiction the
media service provider falls.

4. News and current affairs shall not be sponsored and not contain product placement.
Audiovisual media services for children and documentaries may not contain product
placement.”

(7) Article 6 is amended as follows:
(a) Paragraph 1(c) is replaced by the following:

“works co-produced in the framework of agreements related to the audiovisual sector
concluded between the European Community and third countries and fulfilling the conditions
defined within each of these agreements.”

(b) Paragraph 3 is deleted.
(c) Paragraph 4 becomes paragraph 3.
(d) Paragraph 5 is deleted.
(8) Article 7 is deleted.
(9) Article 10 isreplaced by the following:
“Article 10

1. Television advertising and teleshopping shall be readily recognizable and kept quite
separate from other parts of the programme service by optical and/or acoustic means.

2. Isolated advertising and teleshopping spots, other than in sports programmes, shall remain
the exception.”

(10) Article 11 isreplaced by the following:

“Article 11
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1. Member States shall ensure, where advertising or teleshopping is inserted during
programmes, that the integrity of the programmes and the rights of the right holders are not
prejudiced.

2. The transmission of films made for television (excluding series, serias, light entertainment
programmes and documentaries), cinematographic works, children’s programmes and news
programmes may be interrupted by advertising and/or teleshopping once for each period of 35
minutes.

No advertising or teleshopping may be inserted during religious services.”
(11) Articles 12 and 13 are del eted.
(12) Articles 16 and 17 are deleted.
(13) Article 18 isreplaced by the following:
“Article 18

1. The proportion of short forms of advertising such as advertising spots and teleshopping
spots within a given clock hour shall not exceed 20%.

2. Paragraph 1 does not apply to announcements made by the broadcaster in connection with
its own programmes and ancillary products directly derived from those programmes,
sponsorship announcements and product placement.”

(14) Article 18ais deleted.
(15) Article 19 isreplaced by the following:
“Article 19

The provisons of this Directive shall apply mutatis mutandis to television broadcasts
exclusively devoted to advertising and teleshopping as well as to television broadcasts
exclusively devoted to self-promotion. Chapter 3 as well as Article 11 (rules on insertion) and
Article 18 (duration of advertising and teleshopping) do not apply to these broadcasts.”

(16) Article 19ais deleted.
(17) Article 20 is replaced by the following:
“Article 20

Without prejudice to Article 3, Member States may, with due regard for Community law, lay
down conditions other than those laid down in Article 11 paragraph 2 and Article 18 in
respect of broadcasts intended solely for the nationa territory which cannot be received,
directly or indirectly by the public, in one or more other Member States and in respect of
broadcasts having no significant impact in terms of audience share.”

(18) Articles 22a and 22b are deleted.

(29) Article 23ais amended as follows:
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In paragraph 2 (e) the expression “television broadcasting services’ is replaced by the
expression “audiovisual media services’.

(20) Thefollowing Article 23b isinserted:
“Article23b

1. Member States shall guarantee the independence of national regulatory authorities and
ensure that they exercise their powers impartially and transparently.

2. National regulatory authorities shall provide each other and the Commission with the
information necessary for the application of the provisions of this Directive.”

(21) Articles 25 and 25a are deleted.
(22) Article 26 isreplaced by the following:
“Article 26

Not later than [...], and every two years thereafter, the Commission shall submit to the
European Parliament, the Council and the Economic and Social Committee a report on the
application of this Directive as amended and, if necessary, make further proposals to adapt it
to developments in the field of audiovisual media services, in particular in the light of recent
technological devel opments and the competitiveness of the sector.”
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Article 2

Regul ation 2006/2004/EC* is hereby amended as follows

Annex ‘Directives and Regulations' covered by Article 3(a) No 4 of thisRegulation is
replaced by the following:

“4. Council Directive 89/552/EEC of 3 October 1989 on the coordination of certain
provisions laid down by law, regulation or administrative action in Member States concerning
the pursuit of television broadcasting activities: Articles 3g to 3h* and Articles 10 to 207,
Directive as last amended by Directive XX XX/XXXX/EC of the European Parliament and of
the Council®*.”

Article 3

Member States shall bring into force the laws, regulations and administrative
provisions necessary to comply with this Directive by [...] at the latest. They shall
forthwith communicate to the Commission the text of those provisions and a
correlation table between those provisions and this Directive.

When Member States adopt those provisions, they shall contain a reference to this
Directive or be accompanied by such a reference on the occasion of their official
publication. Member States shall determine how such reference is to be made.

Member States shall communicate to the Commission the text of the main provisions
of national law which they adopt in the field covered by this Directive.

Article4

This Directive shall enter into force on the [...] day following that of its publication in the
Official Journal of the European Union.

Article5

This Directive is addressed to the Member States.

21
22
23
24

OJL 364,9.12.2004, p. 1
OJL xXxxX, p XXX

OJL 298, 17.10.1989; p.23
OJ L XXXXX, P XXX
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Done at Brussels, [ ...]

For the European Parliament
The President

[..]

For the Council
The President

[..]
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