PREFACE

In September 2002 the Ministry of Foreign Affairs hosted a seminar at which Dr. Hernando de Soto presented his ideas on the formalisation of property rights in alleviating poverty.  In his book The Mystery of Capital: Why Capitalism Triumphs in the West and Fails Everywhere Else (2000), Dr. de Soto argues that the poor possess a great many economic assets but he calls these assets “dead capital”, since the “wealth” they possess exists in houses and land without formal ownership – assets that can not be used in any formal transactions. To reduce poverty and empower the poor, it is necessary to activate these assets by transforming them into capital.  The way to do this is by formalising property rights.        

The seminar provided an opportunity for the Norwegian development cooperation administration, civil society organisations, academic institutions, the private sector and NGOs to discuss Dr. de Soto’s work and its relevance to Norwegian development cooperation. Relevant questions in this regard are: To what extent can formalisation of property rights make a difference in Africa?  Would the approach have to be different in different cultures?  Would the approach in the agricultural sector have to differ from that taken in the urban context? 

To stimulate and prepare the ground for debate on these issues, a panel consisting of representatives from FAO, Noragric, Statistics Norway and the Norwegian Mapping Authority commented on Dr. de Soto’s views.

This report contains the opening remarks by Minister of International Development Hilde F. Johnson, main points from Dr. de Soto’s address, the panellists’ presentations and the summing up by State Secretary Olav Kjørven.
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OPENING REMARKS

By the Minister of International Development,

Hilde F. Johnson

Professor de Soto, distinguished panellists, colleagues and friends,

It is with great pleasure and anticipation that I welcome you all to this seminar on the Formalization of Property Rights in Eradicating Poverty. I am especially pleased to welcome Professor Hernando de Soto; - the leading world authority on this subject. 

The debate on the general issue of property rights probably predates the biblical Abraham. Somewhat more recently, in 1864, another Abraham - Abraham Lincoln, - said in a statement to the New York Workingmen’s Democratic Republican Association:

”Property is the fruit of labour—property is desirable—is a positive good in the world”.

The Lincoln quote – and the context in which he was speaking – indicates that the issue of property rights has been a source of considerable friction in all societies; rich and poor – for centuries. 

The specific issue at hand here today, however, is the link between formal property rights and poverty eradication. 

Eradicating poverty is the most important and most urgent challenge facing us today. It is the challenge of our century. More than one billion people live in extreme poverty, without daily access to food or clean water, deprived of education opportunities and adequate health care. Billions more depend on livelihoods that are vulnerable and insecure; they live at the mercy of changing natural environments and unstable and distorted markets. 

Against this background, the Norwegian Government in March this year launched a new plan of action to fight poverty in the South. 

In order to eradicate poverty, we have to understand why poverty exists and how it is perpetuated. The ideas and work of today’s keynote speaker, Professor de Soto, is an important contribution in this respect. In my opinion, his book “The Mystery of Capital: Why Capitalism Triumphs in the West and Fails Everywhere Else”- published two years ago - offers an original and thought provoking analysis with great relevance to the multifaceted challenge of poverty eradication.  

So why do poor people remain poor? According to Professor de Soto, this is not necessarily because they lack assets. In fact most people do have assets, such as for example a house or a shack - or a plot of land. They are poor because they rarely have formal title to their possessions and therefore they cannot use these assets as collateral to raise cash or in other ways transform the assets into productive capital. 

Economists tend to consider the informal economy as a marginal phenomenon. But in many developing countries the informal economy is far larger than the formal one. In a typical African country, only one person in ten lives in a formally owned house, and only one worker in ten holds a formal job. The remaining nine-tenths are often ignored. Professor de Soto estimates that the total value of fixed property held - but not formally owned - by the poor in developing countries and former communist countries is at least 9.3 trillion US dollars. To put this figure in perspective; - this is 20 times the total amount of foreign direct investment in developing countries between 1989 and 1999, and 93 times the amount of development assistance from OECD countries in the past 30 years. As Professor de Soto says in his book: 

“In the midst of their own poorest neighbourhoods and shanty towns, there are trillions of dollars, all ready to be put to use if only the mystery of how assets are transformed into capital can be unravelled.” 

Although other economists may come up with different figures, no one will dispute de Soto’s point about the adverse effect of disproportionally large informal economies in developing countries.

In the West today, we are benefiting from a long period of gradual, painstaking evolution and integration of formal property systems. Systems that were originally developed to protect property. Professor de Soto has also identified a number of other useful functions that such property systems have, such as encouraging the development of assets and protecting asset transactions, enabling people to gather and order dispersed information, easing communication, solving conflicts, and serving to hold people accountable.

Many or all of these functions are absent from property systems in developing countries, or they are available only to a very small and very privileged group of people. The majority of poor people are without formal, secure rights to their assets.  They are therefore mostly unable to put these assets to productive use. Smallholders who lack title to their buildings and land, cannot use these to secure funds to develop their farming or create new enterprises. Thus, the assets of potential investors remain idle.

By explaining the reasons behind the vast difference between the performance of assets in the West and in the rest of the world, Professor de Soto has enriched our understanding of the causes and persistence of poverty. This achievement has, rightly, gained him great international acclaim.

The formalization and integration of property rights is a slow and gradual process. In the West, we have been struggling with it for more than two hundred years. It is also a painful process. The systems we now benefit from in the West were not put in place without dispute or suffering. We should also remember that attempts, both old and recent, to formalize land rights in Africa have often exacerbated rather than resolved conflicts over resources.

As Professor de Soto has emphasized, there is no magic wand that will allow poor countries to conjure up an instant and painless transition to formal, integrated systems of property rights. Overnight success is not possible, and developing countries will need time, just as the Western countries needed time. Unfortunately, time is a luxury that the poor and the hungry of the world can ill afford. Poverty and hunger require immediate action.

That is why we have to attack poverty now. And that is also why we have to use all the avenues open to us. We are all committed to fighting poverty in line with the Millennium Development Goals, which were agreed by the United Nations two years ago. The goal is clear: - to halve the proportion of people who are starving and living on less than a dollar a day by the year 2015. To achieve this we need a multifaceted approach, and this is what the Norwegian Government has proposed in its new plan of action to combat poverty. 

Professor de Soto’s thoughts and findings forces us to take a fresh look at how to address the challenges ahead. My challenge to you as seminar participants is that you come up with a clear analysis on the direct implications of his insights for the way we conduct our development cooperation:  

- What concrete action can be taken in this area that is not already being done? 

- What are the opportunities and constraints involved? 

Up to now, Norwegian development cooperation has had limited experience in the field of formalization of property rights. But we do have some experience with respect to land administration and land rights. In Kosovo and Croatia we are involved in the establishment of a framework for new cadastral systems. In Tanzania we have supported a programme on large-scale mapping, including cadastral mapping, in nine cities. This programme has now been extended by the Tanzanian Government to eleven new cities. No such mapping has so far taken place in rural areas. The Tanzanian Government is, however, currently initiating a pilot project in rural Tanzania. 

In Guatemala Norway plans to support a national development programme for establishing and strengthening the legal, technical and institutional framework for securing people’s right to land.  

We realize that the problems relating to land administration and the right to land will vary depending on local traditions, cultural factors and colonial history. Uniform systems of property rights will not be capable of dealing with the variety of norms and rules and the fragmented systems of rights that have evolved locally. We need to look for solutions and adaptations that take account of local forms of property rights and use - based on traditional law, family ties and village customs. This is imperative; there is no “one size fits all” solution. It is also important that the solutions chosen include and recognize minority rights to land and the use of land by minorities. 

Another essential condition is, of course, that the development of land administration is sustainable and that the institutions for registering title to land are accountable, just and have transparent procedures. The solutions chosen must secure people’s right to water, fuel, land and housing. This is why I view the formalization of property rights as part of a rights-based approach to development – an approach that we strongly emphasize in our development cooperation. Every individual’s human rights,  - both civilian and political, social, economic and cultural rights, -  is the basis for our development efforts. This is also emphasized in the Norwegian Plan of Action for Human Rights that was launched in 1999.

These are challenges that we are now looking into in our development cooperation programmes. Access to land is essential. This is one of the issues being considered by an independent group of experts in agriculture that is examining how Norway can enhance its support for agricultural development.  Their conclusions and recommendations are due in a couple of months, and will be factored into the elaboration of a new strategy for agricultural development in developing countries. Land and title to land are relevant in this context.  

Land and title is very important in our work to strengthen private sector development – which is another priority area of Norwegian development cooperation. Title to land and real estate is often crucial for providing access to finance for business development.

Professor de Soto’s enumeration of the vast assets possessed by poor people in poor countries has alerted us to new opportunities in our fight against poverty. We must, however, recognize that many poor people still own little or nothing beyond their own labour. To many women, orphans, and landless labourers, - the formalization of rights to assets and possessions is in itself of little use. Such formalization must, thus, go hand in hand with greater recognition of contributions made by women, better production opportunities and access to credit systems, land reforms and improved social security systems. Entitlement must lead to new opportunities, - in real terms.

Professor de Soto has identified a new agenda and additional “frontlines” in our fight against poverty. Now we must assess how this new agenda fits into the overall development policy context? To what extent is successful implementation of this agenda contingent on progress within other policy reform areas such good governance? What about the role of education within the larger picture?  With these overarching issues as a backdrop, the specific purpose of today’s seminar is to start a process aiming to operationalise de Sotos findings and recommendations in the context of rural Africa. I expect the discussion to provide a platform from which we will be able to see the contours of our bilateral- as well as multilateral- development cooperation in this field. As the bulk of Professor de Soto’s practical and academic work has been related to Latin America, Asia and the Middle East, you will have an opportunity to break new ground here today by focussing on rural Africa.

Once again, a warm welcome to Professor de Soto. We look forward to learning more about your ideas and thoughts on how to fight poverty by giving title to the most needy and the most deprived. 

My final appeal to you as seminar participants is that you put the rights of the poor at the very centre of your deliberations. That will serve the fight against poverty. That is why you are all gathered here. 

I leave you with a quotation from Ghana, published in the context of the World Bank’s Voices of the Poor-project. I think it speaks volumes about why poverty eradication is the number one priority, as well as why we must study its causes and possible remedies thoroughly:

“Poverty is like heat;

you cannot see it;

so to know poverty

you have to go through it”

Thank you.

LAW AND PROPERTY OUTSIDE THE WEST: A FEW NEW IDEAS ABOUT FIGHTING POVERTY

By Hernando de Soto

The Problem

Imagine a country where nobody can identify who owns what, addresses cannot be easily verified, people cannot be made to pay their debts, resources cannot conveniently be turned into money, ownership cannot be divided through documents, descriptions of assets are not standardized and cannot be easily compared, authors of fraud cannot be easily identified, and the rules that govern property vary from neighborhood to neighborhood or even from street to street. You have just put yourself into the life of a developing country or former communist nation; more precisely, you have imagined life for 80 percent of its population, which is marked off as sharply from its Westernized elite as black and white South Africans were once separated by apartheid.

Over the last 10 years, with varying degrees of enthusiasm, Third World and former Soviet Union nations —where 5 billion of the world’s 6 billion people live— carried out the macroeconomic policies the West recommended: they balanced their budgets, cut subsidies, welcomed foreign investment, and dropped their tariff barriers.  Yet from Argentina to Russia, capitalist reformers are now intellectually on the defensive, increasingly derided as apologists for the miseries and injustices that still plague the poor.

As a result, we are now beginning to realize that you cannot carry out macroeconomic reforms on sand.  Capitalism requires the bedrock of the rule of law, beginning with that of property. This is because the property system is much more than ownership: it is in fact the hidden architecture that organizes the market economy in every Western nation.  What the property system accomplishes is so central to capitalism that developed nations have come to take its success for granted; indeed even most property experts are unsure about the connections between property systems and the creation of capital.  Yet these connections exist. Without them, buildings and land cannot be used to guarantee credit or contracts.  Ownership of businesses cannot be divided and represented in shares that investors can buy.  In fact, without property law, capital itself —the instrument that allows people to leverage their assets and their transactions— is impossible to create: the instruments that store and transfer value, such as shares of corporate stock, patent rights, promissory notes, bills of exchange, bonds, etc., are all determined by the architecture of legal relationships with which a property system is built.  And the problem is that 80 percent of the population of developing and former communist nations do not have legal property rights over their assets, whether it be homes, businesses or intellectual creations.

When property law works, the capital value of assets rise in developing nations. In 1990, for example, the Compañía Peruana de Teléfonos (CPT) was valued on the Lima stock exchange at $53 million. The government, however, could not sell the CPT to foreign investors because they found that the company’s property title over its assets, and Peruvian property law itself, was unclear.  Consequently, the Peruvians put together a hotshot legal team to create a legal title that would meet the standardized property norms required by the global economy. Documents were rewritten to secure the interests of other parties and create confidence that would allow for credit and investment. The legal team also created enforceable rules for settling property disputes that bypassed the dilatory and corruption-prone Peruvian courts. Three years later, CPT entered the world of liquid capital and was sold for $2 billion —37 times its previous market valuation. That’s what a good property system can do.

The enterprises of the poor are very much like the Peruvian Telephone Company before it had good title and could issue shares or bonds to obtain new investment and finance. No less than 80 percent of the people in Third World and former Soviet nations have good property representations. As a result, most of them are undercapitalized, in the same way that a firm is undercapitalized when it issues fewer securities than its income and assets would justify. Without property records and representations, their assets remain financially and commercially invisible: they are dead capital.

In the West, by contrast, every parcel of land, every building, every piece of equipment, or store of inventories is represented in a property document that is the visible sign of a vast hidden process that connects all these assets to the rest of the economy. Thanks to this representational process, assets can lead an invisible, parallel life alongside their material existence. They can be used as collateral for credit. The single most important source of funds for new businesses in the United States is a mortgage on the entrepreneur’s house. These assets can also provide a link to the owner’s credit history, an accountable address for the collection of debts and taxes, the basis for the creation of reliable and universal public utilities, and a foundation for the creation of securities (like mortgage-backed bonds) that can then be rediscounted and sold in secondary markets. By this process, the West injects life into assets and makes them generate capital.

Why haven’t these reforms been made? Well, one reason is that conventional macroeconomic reform programs have ignored the poor, assuming they have no wealth to build on. Big mistake. My research team and I have recently completed several studies of the underground economy throughout the Third World and they prove that the poor are, in fact, not so poor. In Egypt, the poor’s assets in real estate are worth an estimated $241 billion—30 times the value of equities on the Cairo Stock Exchange and 55 times the sum of all foreign investment in the country in the last 150 years, including the Suez Canal and the Aswan Dam. In Mexico, the estimate is $ 315 billion—7 times the worth of PEMEX, the national oil monopoly.

The problem is that most people outside the West hold their resources in defective forms: houses built on land whose ownership rights are not adequately recorded, unincorporated businesses with undefined liability, industries located where financiers and investors cannot see them. Because the rights to these possessions are not adequately documented, these assets cannot readily be turned into capital, cannot be traded outside of narrow local circles where people know and trust each other, cannot be used as collateral for a loan, and cannot be used as a share against an investment.

This is hard to believe, is it not?  How is it that a piece of paper representing ownership can create value?  One of the greatest challenges to the human mind is to comprehend and to gain access to those things we know exist but cannot see. 

Legal Property is “Mind-Friendly”

Not everything that is real and useful is tangible and visible. Time, for example, is real, but it can only be efficiently managed when it is represented by a clock or a calendar. Throughout history, human beings have invented representational systems - writing, musical notation, double-entry bookkeeping - to grasp with the mind what human hands could never touch. In the same way, the great practitioners of capitalism, from the creators of integrated title systems and corporate stock, were able to reveal and extract capital where others saw only junk by devising new ways to represent, through property systems, the invisible potential that is locked up in the assets we accumulate.  The genius of the West was to have created a system that allowed people to grasp with the mind values that human eyes could never see and to manipulate things that hands could never touch.

What distinguishes a good legal property system is that it is “mind friendly.” It obtains and organizes knowledge about recorded assets in forms we can control. It collects, integrates, and coordinates not only data on assets and their potential but also our thoughts about them. In brief, capital results from the ability of the West to use property systems to represent their resources in a virtual context. Only there can minds meet to identify and realize the meaning of assets for humankind.

The revolutionary contribution of an integrated property system is that it solves a basic problem of cognition. Our five senses are not sufficient for us to process the complex reality of an expanded market, much less a globalised one. We need to have the economic facts about ourselves and our resources boiled down to essentials that our minds can easily grasp. A good property system does that—it puts assets into a form that lets us distinguish their similarities, differences, and connecting points with other assets. It fixes them in representations that the system tracks as they travel through time and space. In addition, it allows assets to become fungible by representing them to our minds so that we can easily combine, divide, and mobilize them to produce higher-valued mixtures. This capacity of property to represent aspects of assets in forms that allow us to recombine them so as to make them even more useful is the mainspring of economic growth, since growth is all about obtaining high-valued outputs from low-valued inputs.

I do not believe that the absence of this process in the poorer regions of the world—where five-sixths of humanity lives— is the consequence of some Western monopolistic conspiracy. It is rather that Westerners take this mechanism so completely for granted that they have lost all awareness of its existence. Although it is huge, nobody sees it, including the Americans, Europeans, and Japanese who owe all their wealth to their ability to use it.  However, it is this system that has given the West an important tool for development.  The moment Westerners were able to focus on the title of a house and not just the house itself, they achieved a huge advantage over the rest of humanity. With titles, shares and property laws, people could suddenly go beyond looking at their assets as they are (houses used only for shelter) to thinking about what they could be (security for credit to start or expand a business). Through widespread, integrated property systems, Western nations inadvertently created a staircase that allowed their citizens to climb out of the grubby basement of the material world into the realm where capital is created.

This may sound too simple or too complex. But consider whether it is possible for assets to be used productively if they do not belong to something or someone. Where do we confirm the existence of these assets and the transactions that transform them and raise their productivity, if not in the context of a formal property system? Where do we record the relevant economic features of assets, if not in the records and titles that formal property systems provide? Where are the codes of conduct that govern the use and transfer of assets, if not in the framework of formal property systems? It is formal property that provides the process, the forms, and the rules that fix assets in a condition that allows us to realize them as active capital.

In the West, this formal property system begins to process assets into capital by describing and organizing the most economically and socially useful aspects about assets, preserving this information in a recording system—as insertions in a written ledger or a blip on a computer disk—and then embodying them in a title. A set of detailed and precise legal rules governs this entire process. Formal property records and titles thus represent our shared concept of what is economically meaningful about any asset. They capture and organize all the relevant information required to conceptualize the potential value of an asset and so allow us to control it. Property is the realm where we identify and explore assets, combine them, and link them to other assets. The formal property system is capital’s hydroelectric plant. This is the place where capital is born.

Injecting Life into Dead Capital

Any asset whose economic and social aspects are not fixed in a formal property system is extremely hard to move in the market. How can the huge amounts of assets changing hands in a modern market economy be controlled, if not through a formal property process? Without such a system, any trade of an asset, say a piece of real estate, requires an enormous effort just to determine the basics of the transaction: Does the seller own the real estate and have the right to transfer it? Can he pledge it? Will the new owner be accepted as such by those who enforce property rights? What are the effective means to exclude other claimants? In developing and former communist nations, such questions are difficult to answer. For most goods, there is no place where the answers are reliably fixed. That is why the sale or lease of a house may involve lengthy and cumbersome procedures of approval involving all the neighbors. This is often the only way to verify that the owner actually owns the house and there are no other claims on it. It is also why the exchange of most assets outside the West is restricted to local circles of trading partners.

As we are now discovering, these countries’ principal problem is not the lack of entrepreneurship: According to the studies done by the Institute for Liberty and Democracy in Peru, the poor of the developing world have accumulated nearly 10 trillion dollars of real estate during the past forty years. What the poor lack is easy access to the property mechanisms that could legally fix the economic potential of their assets so that they could be used to produce, secure, or guarantee greater value in the expanded market.

Centuries ago, scholars speculated that we use the word “capital” (from the Latin for “head”) because the head is where we hold the tools with which we create capital. This suggests that the reason why capital has always been shrouded in mystery is because, like energy, it can be discovered and managed only with the mind. The only way to touch capital is if the property system can record its economic aspects on paper and anchor them to a specific location and owner.

Property, then, is not mere paper but a mediating device that captures and stores most of the stuff required to make a market economy run.

The capacity of property to reveal the capital that is latent in the assets we accumulate is born out of the best intellectual tradition of controlling our environment in order to prosper. For thousands of years our wisest men have been telling us that life has different degrees of reality, many of them invisible, and that it is only by constructing representational devices that we will be able to access them.

As Margaret Boden puts it, “Some of the most important human creations have been new representational systems. These include formal notations, such as Arabic numerals (not forgetting zero), chemical formulae, or the staves, minims, and crotchets used by musicians. [Computer] programming languages are a more recent example.”
 Representational systems such as mathematics and integrated property help us manipulate and order the complexities of the world in a manner that we can all understand and that allows us to communicate regarding issues that we could not otherwise handle. They are what the philosopher Daniel Dennett has called “prosthetic extensions of the mind.”
 Through representations we bring key aspects of the world into being so as to change the way we think about it. The philosopher John Searle has noted that by human agreement we can assign “a new status to some phenomenon, where that status has an accompanying function that cannot be performed solely in virtue of the intrinsic physical features of the phenomenon in question.”
 This seems to me very close to what legal property does: It assigns to assets, by social contract, in a conceptual universe, a status that allows them to perform functions that generate capital.

Therefore, formal property is more than a system for titling, recording, and mapping assets—it is an instrument of thought, representing assets in such a way that people’s minds can work on them to generate surplus value. That is why formal property must be universally accessible: to bring everyone into one social contract where they can cooperate to raise society’s productivity.

How can modern property systems be established in non-Western countries?

As things stand, most arrangements that govern the holding and transaction of assets in non-Western nations are established outside the formal legal system. Extralegal property arrangements are dispersed among dozens, sometimes hundreds, of communities; rights and other information are known only to insiders or neighbors. To modernize any of these countries, all the separate, loose extralegal property arrangements characteristic of most Third World and former communist nations must be woven into a single system from which general principles of law can be drawn. In short, the many social contracts “out there” must be integrated into one, all-encompassing social contract.

How can this be accomplished? How can governments find out what the extralegal property arrangements are? That was precisely the question put to me by five members of the Indonesian cabinet. I was in Indonesia to launch the translation of my previous book into Bahasa Indonesia, and they took that opportunity to invite me to talk about how they could find out who owns what among the 90 percent of Indonesians who live in the extralegal sector. Fearing that I would lose my audience if I went into a drawn-out technical explanation on how to structure a bridge between the extralegal and legal sectors, I came up with another way, an Indonesian way, to answer their question. During my book tour, I had taken a few days off to visit Bali, one of the most beautiful places on earth. As I strolled through rice fields, I had no idea where the property boundaries were. But the dogs knew. Every time I crossed from one farm to another, a different dog barked. Those Indonesian dogs may have been ignorant of formal law, but they were positive about which assets their masters controlled.

I told the ministers that Indonesian dogs had the basic information they needed to set up a formal property system. By traveling their city streets and countryside and listening to the barking dogs, they could gradually work upward, through the vine of extralegal representations dispersed throughout their country, until they made contact with the ruling social contract. “Ah,” responded one of the ministers, “Jukum Adat (the people’s law)!”

Discovering “the people’s law” is how Western nations built their formal property systems. Any government that is serious about reengineering the ruling informal agreements into one national formal property social contract needs to listen to its barking dogs. To integrate all forms of property into a unified system, governments must find out how and why the local conventions work and how strong they actually are.  This may sound oxymoronic or even subversive to Western readers who have come to believe there is only one law to obey. But my experience visiting and working in dozens of developing nations has made it clear to me that legal and extralegal laws coexist in all of them.

Over the last 15 years, what we have learned to do at the Institute for Liberty and Democracy —not only in South America, but also in the Middle East, Asia, the Caribbean and North America— is to identify the written or unwritten extralegal norms and their representations, disembed them from their surroundings and, on the basis of the common denominators we find, bring them together in one professionally crafted code acceptable to all.  This process of moving norms and representations from informal and local contexts towards a formal and universal context we call the “representational ascent”.

In each country we work in, once we have identified the main traits of the extralegal norms governing extralegal systems, we compare them to the official law which is essentially an ‘elite law’ because it is obviously rejected or not applicable to most of the nation.  Then, through a process of consultations with both the extralegal and legal leaders, we blend the better parts of extralegal local laws with the acceptable parts of elite law so as to produce a unified formal code applicable throughout the land.  (The steps required to produce this representational ascent are sketched out in Figures 1 and 2, which outline the process for formalizing real estate and businesses of the extralegal sector.)

The reason we take extralegal law seriously is that it is stable and meaningful for those who work outside the legal system.  The problem with extralegal law is that its application is limited to small, dispersed informal settlements and therefore gives economic agents a very small market in which to act and divide labor.  Nowhere we have visited have we encountered people working extralegally oppose integrating into the legal sector, provided that the law which is proposed to them is grounded in their customs and beliefs, explained to them in their vocabulary, and does not involve high transaction costs they cannot afford.

We learned how to discover extralegal arrangements and how to integrate them into one legal system by studying how, over centuries, Western nations and Japan made the transition from dispersed, informal arrangements to an integrated legal property system on the basis of which the rule of law was established.  This historical knowledge accounts for some of the inputs we obtained to make a transition process.  Most of the knowledge, however, we obtained through our own empirical research in developing countries.  In the field, we brailled our way through extralegal worlds and eventually learned how to get in touch with the social contracts that underlay property rights. Discovering these arrangements is nothing like searching for proofs of ownership in a formal legal system, where you can rely on a record-keeping system that has over the years created a paper trail, a “chain of title,” that allows you to search for its origin. In developing nations, the chain of title is blurry, at best, to the outsider. The extralegal sector does not have, among other things, the centralized recording and tracking bureaucracy that is at the center of formal society. What people in the extralegal sector do have are strong, clear, and detailed understandings among themselves on the rules that establish who owns what.  Even the dogs obey them.

Consequently, the only way to find the extralegal social contract on property in a particular area is by contacting those who live and work by it. If property is like a tree, the formal property system is diachronic, in the sense that it allows you to trace the origins of each leaf back in time from twig and branch to the trunk and finally to the roots. The approach to extralegal property has to be synchronic: The only way an outsider can determine which rights belong to whom is by slicing the treetop at right angles to the trunk so as to define the status of each branch and leaf in relation to its neighbors.

Obtaining synchronic information takes fieldwork: going directly to those areas where property is not officially recorded (or poorly recorded) and getting in touch with local legal and extralegal authorities to find out what the property arrangements are. This is not as hard as it sounds. Although oral traditions may predominate in the rural backwoods of some countries, most people in the extralegal urban sector in developing countries have found ways to represent their property in written form according to rules that they respect and that government, at some level, is forced to accept.

In Haiti, for instance, no one believed we would find documents fixing representations of property rights. Haiti is one of the world’s poorest countries; 55 percent of the population is illiterate. Nevertheless, after an intensive survey of Haiti’s urban areas, we did not find a single extralegal plot of land, shack, or building whose owner did not have at least one document to defend his right - even his “squatting rights (see Figure 3 for a selection of Haitian informal titles).” Everywhere we have been in the world, most poor people living on the margins of the law have some locally crafted or adapted physical artifact to represent and substantiate their claim to property. And it is on the basis of these extralegal representations, as well as records and interviews, that we are everywhere able to build a concept of the social contract undergirding property.

Once we get our hands on extralegal representations, we have found the Ariadne’s thread leading to the social contract on which one can build self-enforcing codes.  Representations are the result of a specific group of people having reached a respected consensus as to who owns what property and what each owner may do with it. Reading representations themselves and extracting meaning from them does not require a degree in archaeology. They contain no mysterious codes to be deciphered. People with very straightforward, business-like intentions have written these documents to make absolutely clear to all concerned what rights they claim to have over the specific assets they control. They want to communicate the legitimacy of their rights and are prepared to provide as much supporting evidence as possible. Their representations have nothing to hide; they have been designed to be recognizable for what they are. This is not always so obvious because, regrettably, when dealing with the poor we tend to confuse the lack of a centralized record-keeping facility with ignorance.

When we obtain documentary evidence of representations, we can then “deconstruct” them to identify the principles and rules that constitute the social contract that sustains them. Once we have done that, we will have all the major relevant pieces of extralegal law. The next task is to codify them—organize them in temporary formal statutes so that they can be examined and compared with existing formal law. Encoding loose systems is also not a problem. In fact, it is not much different from government procedures to make legal texts uniform within countries (such as the U.S. Unified Commercial Code) or between countries at an international level (such as the many integrated mandatory codes produced by the European Union or the World Trade Organization). By comparing the extralegal to the legal codes, government leaders can see how both have to be adjusted to fit each other and then build a regulatory framework for property - a common bedrock of law for all citizens - that is genuinely legitimate and self-enforceable because it reflects both legal and extralegal reality. That was basically how Western law was built: by gradually discarding what was not useful and enforceable and absorbing what worked.

Giving Governments the Tools for Reform

At the end of our work, we present the host government with a step-by-step program for reforming existing institutions that will allow to integrate under one law all the economic stock and activities in the country.  This will require replacing bad law and administrative practices with statutes and procedures that make assets fungible by attaching owners to assets, assets to addresses, ownership to legal accountability, commitments to enforcement, and by making all information and the history on assets and owners easily accessible.  The goal is to create a formal property system that converts a previously anonymous and dispersed mass of owners into an interconnected system of individually identifiable and accountable business interlocutors that are able to create capital.

This includes boiling down the reform program to a comprehensive vision and mission statement along with policy statements and publicity devices that allow politicians to motivate their constituencies toward reform.  Such a communications program tailors the message to each constituency: the poor must be convinced that they will prosper more within a legal economy than outside it; private businessmen and banks must see that integrating the extralegal economy means larger markets with goods and services; politicians must be convinced that the government's tax base will be broadened so as to increase its revenues and reduce its reliance on foreign aid; and the whole nation must see that inclusion will decrease macroeconomic deficiencies and reduce the expansion of black markets, criminality, mafias and drugs.

If all this sounds more like an anthropological adventure than the basis for legal reform and economic development, it is because knowledge about the poor has been monopolized by academics, journalists, and activists moved by compassion or intellectual curiosity rather than by what it takes to create a suitable legal framework for economic reform. 

If we push for reform, not in the name of an ideology, Western values, or the agendas of multinational firms and international financial institutions, but rather, with the interests of the poor in mind, the transition to a market economy - in whatever shape you want (“Third Way”, “social market economics” or just plain “capitalist”) -  will become what it should always be, a truly humanistic cause and an important contribution to the war on poverty.
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COMMENTS FROM THE PANEL
Comments by Helge Onsrud, Norwegian Mapping Authority 

De Soto says in his book that there are 25 rich countries in the world – and 25 countries with widespread and secured ownership to land. These are the same countries and Norway is one of them. One may of course question what came first: secured rights or good economies. 

However, one thing is sure: today’s Norway would look very different without a well functioning land market with many participants.  It is hard to imagine our society without access to a reliable land register which makes it easy, safe and relatively cheap to sell and   buy property.  Our housing sector would certainly look different without people having access to credit through using their property as collateral – a sector which in today’s Norway is almost 100 % financed by mortgage loans.  There is no doubt that the way we have organised property in Norway, with widespread ownership combined with legislation and well functioning registration services, makes a fundamental contribution to the economy and social stability. Little research is made about the role of property in developing Norway to a “rich” country. It can however be noted that distributing property rights to a much wider and larger group of the population coincides in time with the general economic development gaining speed a century ago. Our system of co-operative housing has certainly played an important role. 

If secured property rights have been - and still are - important for Norway, why should not the same be the case for other countries?  

That being said, formalising rights to land is not the same all over the world. Individualised rights and family based farming may not be the right recipe everywhere. 

It is a frequent misunderstanding that land title reforms are about giving freehold or leasehold rights to individuals only. There are certainly many examples of the failed export of the “European system” which does not take local traditions and conditions into consideration.  In reality, there is a whole range of rights that are candidates for formalisation. This is better understood now, and de Soto has made a vital contribution. Looking, for example, into recent publications from the International Organisation of Surveyors (FIG), such as the Bathurst declaration and the FIG Agenda 21 on surveyors’ contributions to sustainable development, you will find many references to this: registration of family or group rights, registration of use rights, water rights etc., as alternatives to the typical western system – underlining that legislation, institutions and registration systems must take local traditions and cultures into consideration. And further, land reforms must involve the local population. Women’s rights to land are another issue high on the agenda for FIG and other international experts groups. 

Having said the above about alternatives to individualised rights, I still believe that traditional western types of land tenure, whether freehold or leasehold, will give the best results when the surrounding circumstances support it, particularly in urban areas in developing countries.  

De Soto criticises the professions that are involved in land reforms and land registration: lawyers, notaries, land surveyors. Much of his criticism is justified. But things are also changing, perhaps slowly, but anyhow. My own profession, land surveyors, is now arguing internationally for lower surveying and mapping standards, which otherwise are very expensive and have “killed” many projects.  Some types of maps are required as part of the registration system, but research from land registration projects in transition countries in Europe indicate that the total costs may vary by 600% depending on the surveying and mapping standards applied. New technologies, such as GPS and geometrically rectified aerial photos, may largely simplify field works if appropriate precision standards are applied. 

To my knowledge Norway has given relatively little financial help to land reform and titling projects in developing countries. It is however a growing portfolio of land related projects in former socialist countries in Europe. My agency, Statens kartverk, is currently engaged by the Ministry of Foreign Affairs to implement fairly large projects in Kosovo and Croatia, and with a smaller input to countries like Romania and Guatemala. 

Restitution of former private property or first time distribution of property rights is a key political issue in all former socialist countries in Europe. I recently heard the newly elected prime minister of Kosovo saying that “bringing order to property rights” was his first priority for Kosovo. 

Countries closest to the west have come relatively far in restitution and making legislation and registration systems. But it should be noted that the first mortgage bank opened in Hungary only last year. Generally, facilitating mortgages is focused too much in justifying land titling projects and in transforming fixed assets to living capital, to quote de Soto. There is a whole range of other benefits from formalising rights and establishing land registers. The first issue is of course to provide security for investments, then to facilitate buying and selling which, for example, makes it easier for people to move to where the jobs are. Registered property plays a very important role in facilitating public services such as water, sewage and electricity, points for public services and related bills. Not to mention that registered rights are a must for attracting foreign investments. The UNECE Working Part on Land Administration has issued a pamphlet on the social and economic benefits of good land administration which is a good starting point to better understand this matter, especially for those who do not find the time to read the entire book of de Soto.        

Regarding former socialist countries in Europe, there are a lot of land related issues still to be solved, not least in the housing sector. The fast privatisation of flats in multi-family Soviet type blocks, without sorting out rights and responsibilities for the common parts such as roofs, outer walls, lifts and the related land, has left these countries with a very serious problem as no or very little maintenance is taking place. In reality, this is a ticking social and economic bomb ready to explode some 10 or 20 years from now.  

Another problem concerns rights to public land and the protection of such lands. Many transition countries have not yet sorted out land rights between the state and local authorities, which leads both to inefficient land use and lack of appropriate development, as well as corruption and illegal selling. Many countries are confronted with a totally uneconomic land structure in the agricultural sector, not at all suitable for modern machinery. For example, Croatia has ten times as many parcels as Norway on 15 % of the surface. 

The Duma in Russia has only recently opened for selling of land for private family farming. In the meantime there has been a huge market in land shares. I have been told that one company has bought shares equal to one million hectares, or the same as the total arable land in Norway. It illustrates that the land market needs to be controlled within a framework of a good land policy and related institutions. Many land reforms in developing countries have failed because measures and institutions to control the land market were not in place.  

De Soto has been criticised that his solution is too simple, and that it only works when a whole range of other things are in place. Of course, land titling does not work in a total vacuum, but I am convinced that its potential should be utilised much more widely, and at an early stage in development.

That also applies to Norwegian aid. In many cases land related projects should be coupled with other projects and be an integrated part of these. It has been mentioned to me that from Norwegian aid about 2 billion NOK per year end up in some type of building. Sorting out the related ownership and use rights seems to me very relevant to ensure proper maintenance. 

It is my opinion that Norway is in a good position to enhance its engagement in land projects in developing countries as well as in transition economies. We have many practical solutions, less over-burdened with centuries of traditions than most other west-European countries; flexible surveying and mapping standards; fast, cheap and transparent registration procedures; an efficient solution for land consolidation; and finally a willingness to adapt to cost effective routines, methods and techniques. It can be mentioned that the Parliament just this year decided to merge the cadastre and the land registry into one organisation providing for a one-stop service to the users, and better access to land information. It underlines also that professional rivalries are fairly absent in this sector in Norway. 

The main bottleneck to a wider Norwegian engagement is probably the lack of experts willing to work abroad.  Measures should be taken to improve this.

Comments by Solveig Glomsrød, Statistics of Norway

A new industrial revolution is under way in the developing countries, and a huge informal urban sector is already there, dynamic and full of entrepreneurial spirit, but without titles to their assets. De Soto's book brings our attention to both the growth potential and the obstacles experienced in this development process, in particular those related to the lack of property titles. De Soto argues that titling of assets would enhance development and distribution as it did in Western countries under their industrial revolution centuries ago.

Through his book, de Soto revives a very important political and economic issue that has been dormant in Europe for decades and even centuries since the property registers were established, enforced and later taken for granted. When the issue is raised, nobody would disagree that titling is a crucial condition for further development. But a paper is not sufficient. In developing countries poor people frequently experience that their rights are violated, even formal property rights. Policy and governance must develop to guarantee the paper values. This is also clearly acknowledged by de Soto, who emphasizes that the challenge of establishing unified property registers is primarily political.

While the developing countries slowly approach a formal character, their informal sector is substantial, and an interesting question is how limiting the lack of formal property actually is to economic growth. De Soto mainly focuses on the urban economy. The informal urban entrepreneur faces an obstacle, as the assets cannot be mortgaged to mobilize capital for investments. The formal credit system does not trust him (or her) because the information concerning reliability disappears in the long distance between a squatter and the financial institutions. In rural areas, tribal rights and tradition may secure the land use right but the economic potential is still limited as the land cannot be used as collateral or traded.

The development literature abounds with phrases saying that profitable and socially beneficial projects cannot be implemented due to lack of credit, and it is a commonly shared attitude that this is a real obstacle for income growth.  How can it be then that the informal or extralegal sector is so dynamic when the lack of titles is so limiting to economic development? One answer may be found in the social contracts and local titles that exist in this part of the economy.  According to de Soto, "extralegal organisations have begun to assume the role of government...responsible for the provision of such basic infrastructure as roads, water supply, sewages systems and electricity, the construction of markets, the provision transport services and even the administration of order". The question arises if the extralegal sector adequately handles financial services and local law in order to support economic growth, given the high risk surrounding all transactions. Assets of other kind than property are frequently used as collateral under a social contract on local terms. Could it be that the bottom-up social contracts regulating the holdings in the extralegal sector can make small-scale entrepreneurship flourish? 

A next question is whether economies of scale need a harder legal framework to materialise, and if there are barriers to enter the formal sector. There is evidently a huge bureaucracy to surmount in order to enter (this is also a complaint in Norway), but in addition there may be policies that bar the entry.

History provides example of the transfer from informal to formal economy under the industrial revolution in England. De Soto refers to the busy informal sector growing up around cities where guilds had strict monopolies. Eventually the guilds gave in and subcontracted the more efficient extralegal companies. Efficiency improved, legal barriers were broken and activity moved from the informal to the formal sphere of the economy. Is the formal economy of developing countries able to absorb the efficient companies that might harvest form economies of scale?

Before one can say how limiting the lack of unified property registers is for economic development, it is necessary to know if small businesses are seriously hampered by the informal status. This cannot be judged from the observation that everybody would like to have some credit. The extralegal sector has its own networks that jointly come up with physical resources or credit based on close contacts and information - or with the various assets as collateral guaranteed by the social contract and norms.

The history of Turkish suburbs is interesting from this perspective. Settlements around Turkish cities after the Second World War were spontaneous, yet not completely. The access was regulated; only those who were able to put up a house during one night got the right to stay, and the suburbs were named "night-towns". By setting this peculiar condition, the squatting turned very organised by mobilising family and neighbour networks. The system ensured that people who left the rural networks would enjoy co-operative backing when facing the challenge of survival in the cities. 

What could happen if poor squatters got property rights to their ground and shackles? Poor people live with a short time horizon due to their fight for food and survival. To sell the property would come as an immediate relief - later they might go on to another extralegal area and settle there. They would obtain a transfer of wealth, but might lose the social infrastructure they had obtained in the old place. The poorest might easily turn into nomads responding to the rate of expansion of the formal economy.

While the target of better law and property regimes is widely shared, the question of how to get there is more open. De Soto argues that the local social contracts and the "law of the people" are so developed that they might serve as a basis for transformation. It is an interesting empirical question how much the economy will benefit, and how the gains will be distributed. In sorting this out, it would be important to take into account the aggregate effect of the transition to a formal property regime. Even with property rights all new investment opportunities will have to compete for available capital funds. All individually promising investment projects of the informal economy could not be carried out at the current rate of interest.

Comments by Paul Mathieu, FAO 

1.
Consensus 

Hernando de Soto’s presentation and recent publications brought some fundamental insights for rural development policies and projects. To me, the most important point is the following: the poor need access to the world of written and legal information in order to improve their position in society, to be able to invest more freely and more effectively some of their assets, and eventually, if these investments are successful, to generate more wealth and income. Another important point that had already been studied by some social science scholars during the last ten years is that property is first and foremost a social relationship and, consequently, land tenure issues deal first with meanings rather than with things or legal rights. 

I totally agree with these points and they are basic for any rural development policy aiming at improving the fate of the rural poor in Africa and elsewhere. I would add that land access and land tenure security are key issues for the poor for two reasons: (1) the security of land-access is often the basis of livelihood security; and (2) the security of customary land tenure rights is becoming increasingly problematic, an object of tension and competition where the rural societies are characterized by a growing scarcity of land (diminishing land/population ratios) and by a growing insertion in market exchanges.  

2. Caution: the need for a realistic understanding of complex processes 

This being said, a few points in de Soto’s message - which is complex and informed by his rich field experience - might be understood according to simplistic interpretation and lead to misleading conclusions. I would thus like to stress the following points: 

· not all the poor are ready, able and willing to become entrepreneurs if only their assets become fungible, mobile and can be invested in wealth-generating activities (a simple model with several categories of “poor” might be useful here, in order to appraise the consequences of land ownership becoming the object of formal titles and entering an open, expanded and competitive market); 

· land titles are not a sufficient, nor a necessary, condition for initiating the creation of a land market and for ensuring increased agricultural investment. 

Investment, growth of agricultural production, rural markets of factors and the future distribution of land assets are interlinked; economic, social and political processes are not independent; any external (project) intervention is a stake and can have specific consequences in these processes. 

The ways and concrete processes (social, economic, political) in which land ownership might become increasingly individualized and formalized will determine at the same time the overall response in terms of (possibly) increased agricultural investment and the future distribution of land ownership: these two categories of outcomes are not independent. Experience shows that power relationships and State institutions (and their relations with the rural and non-rural elites) play a central role in these processes. It is overly optimistic to state that “the conversion of dead capital to live capital will be globally positive for investment and income-generation” and not consider the role of State institutions and elites in this process, leaving the responsibility to decide how the assets and the increased income will be distributed to ‘the political decision-makers’. The decision-makers who intervene in this formalization process are political players and they have vested interests in land ownership. 

The following features now characterize the land appropriation game: 

· land is a scarce factor which is entering a very imperfect market (a ‘grey market’, confused, with unclear rules, and with weak or absent regulating authorities);  

· in this market demand largely exceeds supply; and 

· the players have divergent capacities to act strategically since they have disparate skills and capacities to understand and to manipulate the rules of highly imperfect markets. 

We must not be naïve and must thus consider that the uneven distribution of the capacity to act strategically among groups and individuals has important social consequences when: (1) what is changing is the rules of the game, a game embedded in local social relationship and in ‘world-visions’ (sets of coherent and interlinked meanings, which usually change only slowly among illiterate groups living far from cities and markets); (2) “as the river turns, the crocodile turns too” (proverb from Burkina Faso, told by Basile Guissou, former minister of Burkina Faso). There are big fishes, small fishes and crocodiles. Players like international cooperation agencies, whose interventions affect the shape and rhythm of the river (i.e. social change) cannot ignore that their interventions will have some effects on who will be the winners and the losers, and how and how much the poorest will gain (maybe), or lose or not lose. 

We must also realize that the proposals by Hernando de Soto to improve the situation of the majority of the poor who live in the extra-legal or informal sector, although basically attractive and well-intentioned, are feasible only when certain precise conditions are present. It is important to be aware of these limitations and constraints when (1) the State is ready and willing to make simpler and widely distribute the access to legal information to formal State institutions, and to the procedures of formal land ownership; (2) the majority of “the poor” (and not only a small fraction of them) are able and willing to enter successfully in the world of formal rights and legal institutions; (3) the State is adequately staffed for new systems of land administration, and sufficiently stable, strong and dedicated to the general interest to be able to change the rules of the game of access to legal land ownership, and to make these rules enforceable and actually enforced. Then, and only then, the process of wide-ranging, easily accessible formalization of land ownership advocated by de Soto will be feasible and will have the potential to stimulate rural investment and bring about important increases of wealth benefiting the majority of the rural poor. 

These conditions can be met in certain circumstances, but they are not present in much of Africa today. That does not mean that the approach proposed by de Soto is useless, but it means that in many cases we must also - and maybe first - dedicate our attention to the pre-conditions for effective land ownership formalization and not (only) to the generalization of property formalization itself. The question of access to the information, the institutions and the procedures of formalization is indeed fundamental, as de Soto rightly stresses, but the conditions to make this access simpler and more widely accessible are far more complicated than just simplifying the law and procedures. This very simplification itself, without many cultural, social, political (governance and accountability), human resources, etc. conditions, will not ensure greater wealth benefiting the majority of the rural poor. 

Current land tenure practices in Africa are special: normative pluralism and confused situations ‘in-between’. The idea that a majority of rural people can realize a smooth transition from extralegal (informal) to legal and formal systems of asset ownership relies on the assumption that it is possible, through adapted forms of legal engineering, to replace the presently complex and un-adapted formal regulations by legal procedures that are at the same time simple, accessible and legitimate (meaningful) for their beneficiaries. This supposes in turn that a majority of people will be able to cross the bridge leading from the extralegal to the legal sector of asset ownership. In order to ensure this, the legal sector must be built on the same “social contract” as the one that is effective, stable and meaningful in the extralegal sector. 

The problem of many African rural areas today is that the entrance to this bridge is a place full of sound and fury, a place of battles and confusion about what is legitimate and what people (families, communities) can do, or not, with their land assets, as land is rapidly becoming scarce, valued, and an object of monetary exchange. This occurs in a paradoxical manner as in many rural areas monetary transactions on land are on the rise in the absence of market, and more precisely in the absence of the institutions and the representations that could organize and underlie monetary exchange of land. This situation of normative pluralism, competition, transition and confusion (regarding the meanings of land and the socially accepted representations of land rights) is not favourable or conducive to harmonious institutional changes and legal engineering. In many rural areas, there is no longer one broadly agreed social contract organizing exchange, interactions and (supposedly) self-enforcing rules about land transactions, but there are competing and emerging contradictory social contracts (that of the community, and the one of the market and competition between individuals), a plurality of competing and unclear norms and meanings between which some people are able to ‘manage confusion’ and act strategically, while others are not, or very much less. The problem to tackle seriously is thus that ‘extralegal law’ itself is, in most of contemporary Africa, no longer stable or homogenously meaningful for the groups that compete for land at the local level. 

3. What to do? Guidelines and perspectives for action

The broad categories and principles of actions that can contribute to an improvement of the situation of the majority of the rural poor in Africa with regard to land rights, given the context summarized above and the consensus expressed in point 1, are the following
: 

(1)
Increase access to information and to State institutions dealing with land administration, formal land tenure rights, and land transactions. Or, in other words, improve and strengthen “institutional literacy” regarding land tenure rights and new (monetary) transactions. The focus here is on the local and widespread access to global (legal, national level) information. 

(2)
Encourage ‘communication with confrontation’ and within competition for land. Create or support the functioning of local arenas for a social and locally rooted debate over issues of competition for land, the local management of this competition and of land scarcity. The focus here is on the creation of mediating bodies and some endogenisation or socialisation of the new norms, procedures and the new transactions over land. In some cases, local groups are able to deal with issues of land competition and changing practices in some institutionalised (i.e. not, or less conflicting) way, resulting in some local pragmatic institutional innovation. In order to encourage these processes and to make some of the locally produced institutional innovations sustainable within the framework of State regulations, the local administration must be present, in some ways, in these local social arenas. This can be encouraged by projects and institutional cooperation. 

(3)
Capacity-building. State administrations dealing with land tenure rights and land transactions will need growing numbers of trained and skilled professionals. It is also important to encourage and strengthen the collaboration between these land administration professionals and territorial local administration (which is so far most often in charge of land problems). This capacity-building effort must not be unilateral and only increase some kind of unchecked power - and opportunities for extended rent seeking - of these technical services. It is also necessary to encourage an institutional learning process and incentives conducive to increased accessibility of services and accountability of civil servants. 

(4) Focus on transactions, rather than on rights. It is a much more realistic, progressive and demand-driven approach to facilitate and organise the record and formalisation of transactions (land sales, rentals, pledging, inheritance) than to attempt systematic formalisation of all existing land tenure rights. Such an approach could be supported and encouraged through international cooperation and projects. 

Formalising land tenure in rural Africa 

Comments by Tor A. Benjaminsen, Noragric.
What strikes me first of all when reading de Soto is how well he writes and how convincing his narrative is. He has a clear and relatively simple message which, not surprisingly, has resonated well among development policy-makers and their institutions. As someone who is interested in analysing written texts, in analysing discourses and narratives, I find de Soto’s contributions of particular interest. Some narrative analysts claim that if you want to be heard and read by policy-makers, you should present a clear story with a dramatic structure (often with the use of various rhetorical devices) and with a simple message. This is what de Soto does. He is one of those very rare researchers who simply know how to deal with policy-makers. 

However, let me say at once that I’m not going to simply dismiss de Soto’s ideas like some critics have done. I think a substantial part of that criticism is ideologically motivated and rooted in the fact that he, maybe reluctantly, accepts that development must take capitalism as its point of departure, since it is the only game in town. 

I will instead try an empirical approach and base my comments on my own concrete research experiences from Africa. I will use my background from research especially in Mali to address a couple of questions to Dr de Soto. Towards the end I will also address a question to him based on the on-going land reform process in South Africa, which we at Noragric are studying together with South African colleagues. Thematically, I will focus on the practicalities of his idea to formalise existing land use in the informal sector. 

Let’s then first go to Mali: A typical Sahelian country, a dry land-locked country in West Africa. My colleague Espen Sjaastad and I have studied how agricultural land in peri-urban areas of the Malian cotton zone is converted, at a remarkable pace, from inalienable customary tenure to private property. Around the rapidly expanding and densely settled urban centres in the area, in a rough circle with a radial stretch of some ten to twenty km, agricultural fields have become vehicles in a race. The participants in this race are numerous and varied, and the prize pursued is not so much the land itself as its value; the winner is not necessarily the one who ends up holding legal title to the land, but instead the individual who has managed to extract the maximum portion of the land’s rent. 

Let me try to explain the process as we see it: The towns, which are expanding fast, are surrounded by land under customary tenure owned by chiefs or farmers. This land is either being expropriated by municipalities, with minimal compensation to owners, because land formally can only be owned by the state or by people with title deeds, or the land is bought cheaply by urban dwellers (and in these transactions, there is the use of informal documents similar to those that de Soto found in Haiti).  Now, for the urban buyers it is important to try and obtain legal title before the land is expropriated, because it is then less likely that the municipality will expropriate or if they do they will have to pay a fair compensation. On the other hand, the municipality must expropriate before titles are obtained to establish necessary new residential areas which are needed, otherwise the expropriation process will be much more costly and cumbersome. There are also speculators in the area who must both buy ahead of other urban buyers and obtain title before land is expropriated. The winners in this race are the ones with information and resources. These are the speculators, who make huge amounts of money, and the bureaucrats who control the titling and expropriation processes. The speculators are winners, because they buy cheaply from the customary owners, obtain titles quickly through big bribes, and are able to sell the land at a price, that is 60-80 times what the customary holders get. This illustrates de Soto’s argument that the poor in the informal sector possess hidden capital, which will stay hidden as long as they do not have a legal title to their land. It is only after titling that we see the true market value of the land. And the individual who is able to bring the land from informal to formal entity will also be the one who will be able to extract the maximum portion of the land’s rent. 

Unfortunately, in the case of the Malian cotton zone it is not the poor who get these benefits of formalisation. It is the well-to-do urban speculators and bureaucrats and to some extent the urban communes and the state. Hence, in this case, de Soto’s advice to simplify the titling process and to make it cheaper and easier to obtain a title deed is sound and to the point. The Malian cotton zone is a dynamic area with high population pressure and with an internal individualisation process going on. In such a case it is important to open up the titling process. Today, the farmers who originally own the land lose out because they don’t have the information about how to obtain a title or it is far beyond their economic means to obtain one. According to our information, you have to pay up to 3,000 US$ in fees and bribes (most of it as bribes) to bring a piece of land through the titling process. The market value of one ha after titling is about 15,000 US$ in the peri-urban areas, while you can buy one ha of untitled land from a farmer for 200-250 US$.

Hence, this example illustrates and supports de Soto’s main thesis about the hidden capital in the informal sector and about the importance of giving the customary owners titles before they lose their land. 

However, let me also briefly mention some other types of examples from rural Africa. In these types of cases, any attempt at formalisation would make less sense. 

African land tenure is typically marked by the existence of bundles of rights to a piece of land. For instance, one user might have the right to sow and harvest, another to collect fruits from trees on the land, and a third to bring in livestock to feed on agricultural residues after the harvest. So, different individuals or groups have access to and control over different resources, but who has the right to the land as such is often not clear, due to contradicting claims. An endogenous individualisation process, even though it is a painful process, will usually crystallise out one owner. In this example, the one owning the trees will usually end up owning the land at the exclusion of the two other users. However, if a formalisation process comes in too early in this process, it will only increase conflicts and confusion. This has happened with a number of privatisation programmes earlier advocated by the World Bank and others. These programmes have had unanticipated results, such as increased tenure conflicts and the manipulation of the process by an elite to its own advantage. The negative effects of privatisation programmes in Kenya are, for instance, a case that has been extensively documented.

As we move into the real African drylands, where pastoral production dominates, an individualisation process is even further away, and a formalisation process would make even less sense. In these areas, there is not only overlapping use, but also flexible and opportunistic use. Any attempts at formalising land tenure by creating fixed units with exclusive ownership, whether by individuals or groups, may have disastrous consequences in these drylands. Please, note that I am not talking about a few exceptional areas here. Large parts of Africa are drylands where extensive and flexible land uses dominate. A government-driven titling programme in such areas would, in addition to leading to further impoverishment and marginalisation, also be nonsense from an overall economic viewpoint. Even titled land would not be worth much in most pastoral and agro-pastoral parts of Africa. Hence, the costs of the titling process would far exceed the benefits.

There might be a couple of interesting questions here for de Soto: (1) Is it at all possible to formalise overlapping rights, which might overlap in both time and territory, e.g. complex CPR type arrangements? (2) Even if it is possible, is it desirable? Is the strength of such tenures not their ability to adapt to new situations (e.g. growing populations, increasing resource scarcity, new microeconomic conditions)? And would not a formalisation tend to “freeze” these tenures, causing the loss of the adaptability and flexibility that is so vital in these areas?

In other words: does de Soto believe in formalisation of multiple and communal tenures as they are, or does he believe (as I do) that formalisation must come only in cases with on-going endogenous individualisation processes? This is an important question, which has wide implications for our debate, and potentially for people in rural Africa.

Finally, let me use the land reform process in South Africa to formulate another question to de Soto. Land reform in South Africa consists of three programmes: restitution, redistribution and tenure reform. The two former are dealing with already titled land and would therefore not be relevant for our discussion here, as far as I can see. The tenure reform process deals with two types of cases: the rights of the farm workers residing on white-owned commercial farms, and land rights in the communal areas. Let us focus here on the rights of the farm workers. They are now living on and cultivating land, which formally belongs to somebody else. It would be interesting to hear what de Soto’s position is on this issue. Who should have the right, - the one with formal title or the ones who are using the land? This is a crucial question, which concerns a number of situations worldwide where squatters live on and use land, which formally belongs to somebody else. In other words, I am asking whether there also is a pro-redistribution aspect in de Soto’s thesis and if he thinks that there would be cases for not only formalising ownership to assets, but also for redistributing assets.

Let me wind up by summarising how I see de Soto’s thesis applied on agricultural land in Africa. First of all, formalisation should be a demand-driven process. An indication that tenure arrangements are ready for formalisation is when people start to invent various types of informal processes of formalisation (informal documents and papers). This will happen in peri-urban areas and agricultural growth areas with high pressure on land. However, Africa has a history of failed privatisation programmes, and formalisation initiatives will encounter the same problems in large parts of rural Africa where land is not in short supply and where land use is extensive and flexible. In such areas, a supply-driven approach may even have disastrous effects on people’s livelihoods. As I understand de Soto’s ideas, he is basically arguing for a demand-driven approach (he says for instance that instead of legislating for people, the government should legislate after people (p.111 in The Mystery of Capital), but when governments and donors get enthusiastic about an idea, they might be tempted to do more than just facilitate an on-going process, and that might have negative effects for many people.

So, what is needed is not a costly blueprint top-down approach to formalisation involving expatriates coming in with sophisticated techniques and pre-made ideas about what should be done. Instead, we need a flexible, low-cost, decentralised and open approach to formalisation, which can adapt to various local circumstances. In my view, this is not a technical issue, and the solutions are not technical. It is a political issue involving questions of corruption and good governance.

SUMMING UP 

By State Secretary Olav Kjørven  

During this seminar we have had an interesting and constructive discussion on Dr. de Soto's ideas and experiences relating to the formalisation of property rights. His main thesis, that the poor do possess important assets and that these assets can be transformed into capital by means of the formalisation of their property rights, was considered an interesting new approach to generating resources for development and fighting poverty by both panellists and participants. The seminar confirmed that such an approach is in line with a rights-based approach to development, where the empowerment of marginalized people is crucial, and as such it is also in accordance with Professor Amartya Sen’s views on poor people’s right to freedom of choice.

It was pointed out that a constructive way of formalising property rights would be to establish legal, transparent and unified systems of property rights in developing countries that make sense to the people they are meant to serve.  This should be demand-driven and supported at the highest government levels as well as at the local level, in Dr. de Soto’s terminology referred to as “the real people”. Activating “dead” assets is a universal challenge, but it has to be adapted to the local context and situation.  The experiences of Dr. de Soto and his colleagues clearly indicate that the process of formalising property rights in urban areas is easier than starting in rural areas, and the synergistic effect is also greater.

The discussions also confirmed that Dr. de Soto's ideas and approach were definitely relevant to Norwegian development cooperation policy. Empowerment of the poor and a rights-based approach are emphasized in both Dr. de Soto’s work and the Government’s Action Plan for Combating Poverty in the South (referred to here as the Action Plan). The Action Plan builds on Professor Sen`s definition of development as people’s right to freedom and thus underlines a rights-based approach to development. It also emphasizes that a multifaceted approach to poverty alleviation is necessary. Formalisation of property rights is thus one of several tools.  

Today’s discussion of Dr. de Soto’s views has been a reminder of the two uses of the word  “ownership”: ownership of something physical like property, and ownership of something immaterial like the development process – in World Bank terminology “the voices of the poor”. Ownership of the development process is basic to Norwegian development cooperation, which underlines the principle of participation and the principle that the poor themselves should be in the driver’s seat. Thus Dr. de Soto’s bottom-up, practical approach and emphasis on the necessity of participation and ownership at local level is fully in line with the approach adopted in Norwegian development cooperation.

The discussions strongly emphasized the importance of good governance for implementing a strategy or process of formalising property rights. It is therefore important to support good governance and transparent institutions in a dialogue with partner countries.  The will to change and initiate transformation were considered necessary to achieve good results.  In addition to dialogues at political level we, as development partners, also have a more technical and operational role to play, among other things through NORAD and Norwegian non-governmental partners operating at local level. Coherent policies and coordination of formalisation processes at local level were considered very important, and so was the need to take a long-term perspective and to ensure the necessary support and investment.

This seminar has been a day of awareness raising and reflection, which makes it a good starting point for our internal consideration of the implications of such an approach for Norwegian development cooperation policy. 

As a first step, we need to disseminate Dr. de Soto’s theories internally in the development cooperation administration and discuss how they can be integrated into the efforts to implement the Action Plan. Now the important questions are how they can improve and focus our efforts to eradicate poverty and reach the UN Millennium Development Goals.

In the multilateral context and in our bilateral cooperation, we should include Dr. de Soto’s approach in discussions on privatisation, capacity-building, good governance, private sector development and human rights, and in negotiations on the right to biological and intellectual property. It is even more important to include the idea of transforming assets possessed by the poor into capital in our dialogue with developing countries on the basis of their own plans for combating poverty. 

The broad range of participants in the seminar indicates that there is a great deal of interest in the subject, and that we have a good deal of national expertise in this field, which means that we are able to offer technical assistance and capacity building. This augurs well for a continued dialogue on issues relating to the formalisation of property rights both in Norway and internationally.
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