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On 16 July 2009, the European Economic and Social Committee, acting under Rule 29(2) of its Rules of Procedure, decided to draw up an own-initiative opinion on:

Consumer information.
The Section for the Single Market, Production and Consumption, which was responsible for preparing the Committee's work on the subject, adopted its opinion on … 

At its ... plenary session, held on … (meeting of ...), the European Economic and Social Committee adopted the following opinion by ... votes to ... with ... abstentions.

*

*          *

1. Conclusions and recommendations
2. Introduction: the right to information – a fundamental right of citizenship
2.1 This is the first time that an independent, systematic approach has been adopted by any EU institution to the right to information in general, as one of the rights of European citizenship, and in particular the right of consumers to information. With this own-initiative opinion, the EESC is adopting such an approach as a contribution to a broader discussion on this question within civil society in general, without, however, forgetting the distinct impact it has on a new approach to completing the single market
.
2.2 People's right to information is set out in most universal declarations and charters of fundamental rights, particularly the European Charter of Fundamental Rights, now incorporated in the Lisbon Treaty which recently came into force.
2.3 In line with the method adopted by the top experts in this field, this right is divided into three strands:
a) Freedom of information

b) The right to inform/right to obtain information

c) The duty to inform/right to be informed.
2.4 All these aspects are important, especially in relation to consumers' rights and, more particularly, the substance of these rights and the way that they are exercised, as well as the associated special obligations incumbent upon the various parties involved.
2.5 Indeed, in the model of free competition particular to market capitalist systems, economic players' knowledge of key facts for rational decision-making is a basic precondition for the smooth operation of the market system.
3. "Transparency" – a universal obligation for the authorities 
3.1 One of the Member States' and EU's achievements, still in not yet fully complete, is the gradual replacement of the "arcana praxis" rule with increasingly open, transparent government, where "secrets" are the exception, necessarily warranted by weighty considerations of state security, a smoothly functioning legal system, the public interest, law and order, and the protection of privacy.
3.2 Some significant progress has been made by the Community institutions, important initiatives having been taken by the Commission and the European Parliament
.
3.3 Unfortunately, however, this guideline was not taken on board by the Council, where the "secretive" approach still seems to prevail; it is to be hoped that the entry into force of the new Lisbon Treaty will secure significant progress.

4. The "average" consumer versus the "vulnerable" consumer - the concept of suitable information
4.1 As of the very first Commission programmes for consumer protection (successively translated into the most important legislative measures of the last 30 years), the Community acquis - backed up by Court of Justice case law and a common line of approach adopted by the top experts in this field - has crystallised the concept of the consumer as the "weaker party" in a legal consumer/seller relationship which is, by its very nature, unequal; moreover, all legislation in this sphere has been geared to restoring a balance in this relationship, through special measures to protect this "weaker or more vulnerable party".
4.2 Recently however, the Commission - in different strategy papers translated into a variety of legislative initiatives
 - has developed the concept of the "average consumer" who is "reasonably well informed and reasonably observant and circumspect"
, and in so doing has endeavoured to launch a new approach to European consumer policy, based on the principles of full harmonisation, monitoring by the country of origin and mutual recognition.
4.3 This guideline, generally contested by consumer organisations throughout the Member States and by the EESC in various opinions, effectively translates into less consumer protection, an inadmissible step backwards in Community policy in this sphere.
4.4 However, it is precisely in the light of this new guideline that the question of consumer rights has taken on renewed and greater importance, in that consumers are being required more and more to be well informed in order to take rational decisions in a global market.  Indeed the underlying neo-liberal model is based on known premises, particularly:
a) A critical awareness of one's needs and prioritisation of preferences;
b) The possibility to compare various products and services on the market; and
c) Knowledge - in technical and economic terms - of the quality and price of each good and service
.
4.5 It is however also in the light of the above that i) the question of the nature and quality of information to which consumers ought to have access is becoming more relevant and ii) the concept of " suitable " information is assuming increasing importance.
4.6 In fact, contrary to that which is generally stated in the Commission's more recent papers, it is not the quantity of information that counts; information ought to meet consumers' real needs and expectations and its suitability should be gauged in line with four factors:
a) purpose;

b) content;

c) presentation; and

d) context.

4.7 Information also ought to be permanently subjected to the "suitability" test in order to adjust its quality in line with the purpose for which it is intended and the consumers to whom it is addressed.
5. Consumers' right to information
5.1 Education and general information
5.1.1 Concern about education and training has been the subject of various position papers at Community and national level, mainly for backing and following up the "Lisbon strategy". This opinion will not focus upon them especially, referring rather to previous EESC opinions on this subject
.
5.1.2 Likewise in respect of consumer education in particular, this opinion merely refers to the EESC opinion on the matter 
.

5.2 Information, Advertising and Marketing; Directive 2005/29/EC

5.2.1 It should be noted that the right of consumers to information in general can as much give rise to a generalised advantage as a result of the state and other public bodies performing the role of generic information provider, as impose a duty on suppliers and other parties involved in producing and marketing goods and services to provide such information themselves.
5.2.2 To this end, commercial communications which do not directly give rise to contractual or pre-contractual relations nevertheless entail rights which are either collective (likely to be exercised by consumer associations or in collective action) or even genuine subjective rights particular to them.
5.2.3 Nowadays, this subject is regulated by Directive 2005/29/EC (OJ L 149, 11.6.2005, p.22) which partially replaced Directive 84/450/EEC (OJ L 250, 19.9.1984, p.17) and other directives amending it; the EESC had the opportunity to issue an opinion on the proposal for the 2005 Directive
.

5.2.4 The Directive particularly highlights the provision of false information, the provision of correct but misleading information and the omission of material information (unclear, untimely or unintelligible).
5.2.5 Although not exempt from the EESC's criticism, this directive does define which pre-contractual material information should be set out in an "invitation to purchase" (see Article 7 (4)); this, in short, consists of information on the object of the contract, tenderer, price and conditions, way in which the contract to be fulfilled (delivery, payment) and, where it exists, the right of withdrawal.  
5.2.6 One of the main difficulties arising in the Member States relates to the creation - triggered by the entry into force of the directive - of two different sets of legal arrangements covering advertising and marketing: one for relations between professionals and the other, in parallel, covering relations between professionals and consumers.
5.2.7 One of the consequences resulting directly from the use of the "full harmonisation" technique has been a clear deterioration in the general level of the requirement to provide information for consumers
.

5.2.8 However, it is the very definition of misleading commercial practices, either through action or through omission, together with the limited list of practices appended to the directive, which more clearly reveals the serious deterioration this directive has brought about in the role played by advertising and marketing in informing and truthfully informing consumers.
5.2.9 Even worse is the fact that - according to some parties - the content and nature of the directive is such that it is impossible to maintain provisions implementing Community legislation
 at national level, such as those stipulating that concrete, objective information in advertising for goods, services or rights should be incorporated into contracts concluded after the directive has come into force, contractual clauses indicating the contrary now deemed not to apply.
5.2.10 Lastly, the fact that the regulation fails to mention significant aspects of advertising, namely everything relating to penalties, leaving it up to Member States to decide, has helped aggravate a situation already hallmarked by a lack of harmonisation, with repercussions for the completion of the single market.
5.3 Information on contracts; the proposed directive on consumer rights
5.3.1 One area, however, where a great deal still has to be done is in the definition of a charter of consumers' rights to information. The recent proposal for a directive on consumer rights might have been expected to make a decisive contribution to plug this gap in the Community acquis.
5.3.2 However, this has not been the case and the proposed directive's chapter on consumer information (Chapter II) is most disappointing.  In fact, instead of a definition of genuine binding rights, as are to be found in any national legislation, there is a simple list of optional information which has to be provided - "if not already apparent from the context"
 - which is, moreover, obvious and basic and could be found in any code of good practice for any average profession.
5.4 Problems and other consequences arising from a lack of information
5.4.1 One of the most obvious omissions in the directives with an impact on professional duties to provide information is a set of sanctions to penalise non-compliance.
5.4.2 This task has been left up to the various Member States which have opted for a wide range of civil and penal consequences, which generates distortions in the single market, with a detrimental impact on consumers and other economic players.
6. Some special cases concerning the duty to inform
7. The role of those with a duty to inform
a) The European Union: the Commission,

b) The state and the public authorities

c) Professionals and intermediaries

d) The contracting parties.

8. Consumer information and the completion of the internal market  

________________________
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� 	Commission Recommendation of 29 June 2009 on Measures to improve the functioning of the Single Market (Text with EEA relevance) 2009/524/EC.


� 	Cf. The Commission's Green Paper on the European transparency initiative (COM(2006) 194 final and the EESC opinion on the subject: OJ C 324, 30.12.2006, p.74.


� 	Cf. More precisely, Directive 2005/29/EC of 11 May 2005 on Unfair commercial practices, OJ L 149, 11.6.2005, p.22; 98/7/EC on Consumer credit, OJ L 101, 1.4.1998, p.17; and the recent proposal for a Directive on Consumer Rights COM(2008) 614 final. (EESC opinion: OJ C 317, 23.12.2009, p.54).


� 	Cf.  ECJ Ruling - Case C-220/98,  13.01.2000, Estée Lauder Cosmetics versus Lancaster Group and ECJ Ruling - Case C-210/96,  16.06.1998, Gut Springenheide and Tusky.


� 	Cf. K. SIMITIS, "Verbraucherschultz – Schlagwort oder Rechtsprinzip?", p. 109.


� 	OJ C 133, 06.06.2003, p.1.


� 	OJ C 133, 06.06.2003, p.1.


� 	OJ C 108, 30.4.2004, p.81.


� 	On the contrary, the directive expressly designates as legitimate "the (...) practice of making exaggerated statements or statements which are not meant to be taken literally" (Art. 5(3)).


� 	Package Travel Directive.


� 	COM(2008) 614 final, Chapter II, Art.5(1) § 1.
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